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Preventive Detention as a Pretrial Reform  
 

Public safety goals are not met when high-risk 
defendants are released because they can pay the 
monetary bail set as a condition of release, while 
poor, low-risk defendants remain in jail because 
they are unable to pay their monetary bail.1 As 
states move away from using monetary bail as the 
primary condition for pretrial release and toward 
risk-based pretrial release decision-making, the use 
of preventive detention under clearly defined 
circumstances has become an element of pretrial 
justice reform.2 Two key tenets of pretrial reform 
are the presumption of release under the least 
restrictive conditions and the use of an evidence-
based risk assessment to inform those release 
conditions.3 In a risk-based system, some 
defendants will be found to pose too great a risk to 
public safety under any set of release conditions. 
Preventive detention of these defendants with 
strong due process requirements can offer courts a 
legal and evidence-based way to protect the 
community during the pretrial period.  
 

In United States v. Salerno,4 the U.S. Supreme Court 

upheld the 1984 Bail Reform Act’s5 use of 

“dangerousness” as an appropriate factor when 

considering pretrial release, holding that the 

government’s interest in protecting society from 

violent criminals outweighed an individual’s right to 

release. However, the Court emphasized the limited 

circumstances under which a defendant can be 

denied liberty pending trial and laid out procedural 

safeguards that courts must provide. At the heart of 

these safeguards is an adversarial hearing in which 

the government must show by clear and convincing 

evidence that no conditions of release would 

reasonably assure the safety of the public or an 

individual person.6  

 

Twenty-two states and the District of Columbia now 
authorize preventive detention for specified serious 
criminal charges through constitutional provisions, 
statutes, or both.7 The District of Columbia was the 
first jurisdiction outside the federal system to 
institute preventive detention, while New Jersey 
and New Mexico are the most recent states to do 
so.8 
 

Cautionary Considerations 
 

Civil rights advocates and researchers raise 
concerns that the use of preventive detention 
without proper protections can result in unlawful 
restrictions on individual liberty and thwart the 
legal doctrine that defendants are presumed 
innocent until proven guilty.9 They argue that better 
release decisions do not necessarily result from 
preventive detention procedures, noting that many 
jurisdictions that have authorized preventive 
detention continue to use high money bonds to 
keep defendants detained.10 In addition, most 
statutes authorize preventive detention based on 
the seriousness of the crime charged, which runs 
counter to principles of individualized review of 
defendant’s circumstances and can set up a 
rebuttable presumption (i.e., an assumption of fact 
unless contested and proven otherwise) for 
detention that the defendant must challenge.11 
Many state statutes and constitutional provisions 
also do not articulate sufficient constitutional 
safeguards and guidance for implementation.12 For 
example, in 2013 the National Conference of State 
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Legislatures identified 18 jurisdictions (17 states 
and the District of Columbia) that require a hearing 
to detain a defendant pending trial. However, six of 
these states do not specify a time frame for holding 
the hearing, and ten do not enumerate defendants’ 
rights.13  
 
The three jurisdictions profiled below have heeded 
many of these concerns in crafting legislation or 
court rules governing the use of preventive 
detention in their pretrial systems. All of them 
provide important procedural safeguards, including 
an adversarial hearing on detention within a short 
time after initial detention, the right to appointed 
counsel for preventive detention proceedings, a 
“clear and convincing evidence” standard for 
ordering preventive detention, written findings and 
reasons for detention, an opportunity for appeal or 
review of the detention order, and expedited trial 
for defendants who are detained pending trial.  
 

Prevention Detention in Three Jurisdictions 
 

District of Columbia 
 
The District of Columbia has been a leader in 
pretrial justice practices, beginning in 1963 when it 
began a pretrial services program with a grant from 
the Ford Foundation.14 In 1970 the District enacted 
the District of Columbia Court Reform and Criminal 
Procedure Act,15 which was the first statutory 
authorization of pretrial detention based on a 
consideration of dangerousness. The District’s 
current preventive detention statute specifies the 
following factors the court must consider in 
determining a defendant’s dangerousness: violent 
and dangerous nature of the crime; weight of the 
evidence against the defendant; defendant’s 
personal character and history (including 
community involvement, physical and mental 
health, substance abuse, financial resources); past 
failures to appear; criminal history; probation or 
parole status; and seriousness of the danger to 
others if the defendant is released.16  
 
Defendants in the District of Columbia are entitled 
to a release hearing at their first appearance. If the 
defendant is detained at this hearing, the court 

must hold an adversarial hearing within three to 
five days to determine if there are conditions under 
which the defendant could be released. Defendants 
subject to pretrial detention have the right to 
appointed counsel for these proceedings. The D.C. 
Code includes a rebuttable presumption against 
pretrial release if a judicial officer finds probable 
cause that one or more of eight factors applies to 
the defendant (e.g., committed a dangerous crime 
or crime of violence with a deadly weapon, 
committed a dangerous crime pending trial or while 
on probation or parole).17 To deny a defendant 
pretrial release, the court must find “clear and 
convincing evidence that no condition or 
combination will reasonably assure the appearance 
of the person as required and the safety of any 
other person and the community.” For defendants 
detained pending trial, the trial must be held within 
100 days unless specified circumstances support 
extending this time.  
 
According to the DC Pretrial Services Agency, 16% of 
all cases filed in 2016 resulted in initial detention 
(3,269 cases out of 20,880).18 Of those initially 
detained, 64% were subsequently released, most as 
an outcome of their preventive detention hearing. 
Combining initial and subsequent release rates, 
over 94% of defendants were released pretrial.  
 

New Jersey 
 
In 2014, New Jersey voters approved amending the 
state’s constitution (1) to replace the right to bail 
with the right to be considered for pretrial release 
and (2) to allow a court to order a defendant 
charged with certain crimes to be detained prior to 
trial.19 The amendment authorized the legislature to 
enact new statutory provisions governing pretrial 
release and preventive detention.  
 

The new law, which went into effect January 1, 
2017, moves New Jersey away from relying on 
monetary release conditions. 20 In its place is a risk-
based system that presumes release with the least 
restrictive conditions for all defendants except (1) 
those charged with or having been convicted of 
specified serious crimes or (2) when the prosecutor 
believes there is a serious risk the defendant (a) will 
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not appear in court or (b) poses a danger to any 
person or the community.21  
 

The prosecutor must file a motion for pretrial 
detention and the detention hearing generally must 
occur no later than the defendant’s first 
appearance. Continuances are allowed in limited 
circumstances. Defendants have the right to 
counsel, which will be appointed for them if they 
cannot afford representation.22 To order pretrial 
detention the court must find by clear and 
convincing evidence that “no amount of monetary 
bail, non-monetary conditions of pretrial release, or 
combination of monetary bail and non-monetary 
conditions would reasonably assure the person’s 
appearance in court when required, or protect the 
safety of any other person or the community, or 
prevent the person from obstructing or attempting 
to obstruct the criminal justice process.”23 In 
reaching its findings, which must be written and 
include a statement of the reasons for detention, 
the court may take into account a number of factors 
that are similar to those used in the District of 
Columbia.24  
 

In May 2017, New Jersey’s Acting Administrative 
Director of the Courts reported that between 
January 1, 2017 and March 31, 2017, pretrial 
detention was ordered for 12.4% of defendants 
(1,262 total). Fifty-five percent of those detentions 
were based on the court granting prosecutors’ 
motions to deny pretrial release.25 

 
New Mexico 
 
In November 2016, New Mexico voters approved a 
state constitutional amendment to allow courts to 
deny pretrial release to defendants charged with a 
felony if a prosecutor proves by clear and 
convincing evidence that no release conditions will 
reasonably protect the safety of any other person 
or the community. The amendment also prohibited 
courts from denying pretrial release for defendants 
who are not considered dangerous and do not pose 
a flight risk based solely on the defendant’s inability 
to post a money or property bond.26 In June 2017, 
the New Mexico Supreme Court issued detailed 

procedural rules for pretrial detention and release 
in the state’s trial courts.27 These rules became 
effective July 1, 2017. 
 
Rule 5-409 of the New Mexico Rules of Criminal 
Procedure for the District Courts governs preventive 
detention in the District Courts. 28 The court may 
order pretrial detention only if the defendant is 
charged with a felony and the prosecutor files a 
motion for pretrial detention that states the specific 
facts supporting the motion.  
 
The prosecutor may file a motion for pretrial 
detention at any time, but the hearing on the 
motion must be held within five days of filing or the 
arrest of the defendant based on the motion. The 
court rule spells out the defendant’s rights, which 
include the right to appointed counsel. The 
prosecutor has the burden of proving “by clear and 
convincing evidence that no release conditions will 
reasonably protect the safety of any other person 
or the community. “29 If the prosecutor fails to meet 
this burden, the court follows the provisions of Rule 
5-401 to issue an order setting the conditions of 
release.30 If the court finds that the burden has 
been met, the court must file written findings of the 
specific facts that explain the detention. The court 
also must expedite the trial date for any defendant 
detained pending trial.  
 

Moving Forward with Precautions 
 
Jurisdictions that institute preventive detention 
measures, whether through constitutional 
amendment, legislation, or court rule, should 
require explicit safeguards that provide defendants 
meaningful exercise of their due process rights as 
articulated by the U.S. Supreme Court in United 
States v. Salerno. Key elements of these safeguards 
should include (1) an adversarial hearing within a 
reasonably short time after arrest, (2) the right to 
counsel as an essential element of an adversarial 
proceeding, (3) a judicial finding of clear and 
convincing evidence that no conditions of release 
could provide reasonable assurance of public safety, 
(4) pretrial detention orders that clearly state the 
specific reasons for detention, (5) an opportunity 
for appeal or review of the detention order, and (6) 
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strict adherence to the jurisdiction’s speedy trial 
requirements.31 The underlying principle for any 
pretrial justice reform, and most pointedly for 
preventive detention, must be the Court’s 
declaration in Salerno: “In our society liberty is the 
norm, and detention prior to trial or without trial is 
the carefully limited exception.”32 
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