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Focus

The term “notorious trial” brings
to mind images of celebrity parties
or witnesses (and sometimes
celebrity lawyers and even judges),
heinous crimes, unusual legal issues
or factual situations, and unrelenting
media coverage in the press, on tele-
vision and radio, and even online.
But notorious trials come in many
shapes and sizes. Most often we think
of criminal trials, but civil cases such
as the Vioxx product liability trials,
the Walmart employment discrimi-
nation case, and even complex
shareholder suits in business fraud
cases qualify as notorious. The term
connotes national notoriety, but
local or regional notoriety is also
quite common, especially in political
corruption cases or cases involving
significant local or regional employ-
ers. For present purposes, the sim-
plest definition of a notorious trial is
simply one that is widely known and
discussed.1

Nationally, notorious trials are
very rare. Approximately 150,000
jury trials are conducted each year in
state and federal courts, but only a
dozen or so receive sustained
national coverage. But because they
are so closely watched, how courts
manage them has a disproportionate
impact on public trust and confi-
dence in the justice system. Ironi-
cally, because they are so closely
watched, notorious trials also pose a
tremendous challenge for judges,

court administrators, and lawyers to
ensure actual fairness for the parties.
Extensive pretrial publicity shapes
public opinion, potentially jeopard-
izing the ability of prospective jurors
to be fair and impartial. Notorious
trials also complicate the logistics of
trial practice by placing unusual
demands on courtroom seats for
spectators, on courthouse security to
maintain order, and on others trying
to carry out business in the other
parts of the courthouse as the trial
goes forward.

In part because of their relative
scarcity and the uniqueness of each
new notorious trial, it is difficult to
generalize the effects of trial notori-
ety. However, a recent study by the
National Center for State Courts
Center for Jury Studies reveals infor-
mation about the prevalence of
notorious trials and their impact on
trial procedures and practices. The
State-of-the-States Survey of Jury
Improvement Efforts collected trial
reports from nearly 12,000 jury trials
conducted in state and federal
courts in all 50 states and the District
of Columbia.2 The vast majority of
trials took place between 2002 and
2006. 

In the survey, judges and lawyers
were asked to describe their most
recent jury trial, including the type
of case, the location of the trial, and
the procedures employed during
voir dire and trial. One survey ques-

tion asked whether the respondent’s
most recent jury trial was a notorious
or high profile trial. Respondents
identified a surprising 718 trials (6.2
percent) in the dataset as notorious.
This article discusses the characteris-
tics that are most often associated
with those notorious trials and the
trial practices most often employed
by judges and lawyers in notorious
trials.

Trial characteristics
As a preliminary matter, it is clear
that trial notoriety does not strike
randomly across the country. Rather,
the rate at which judges and lawyers
reported notorious trials varied
tremendously from state to state, and
not necessarily in predictable ways.
(See Table 1). Overall, the frequency
of notorious trials ranged from zero
in Delaware to 17 percent in
Wyoming. California and New York,
two states that frequently appear in
the press as the location of many
notorious trials, had rates just at or
only slightly higher than the national
average (6.1% and 6.7%, respec-
tively). 

There did not appear to be any
relationship between the notorious
trial rate and either the rates of jury
trials per 100,000 population or
other plausible statewide factors
(e.g., state population, geographic
proximity). Nor were notorious trials
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significantly more prevalent in fed-
eral courts as compared to state
courts. But some trial characteristics
did correlate with notoriety rates.
(See Table 2). For example, criminal
trials generally, and capital felony
trials specifically, were much more
likely to be identified as notorious
compared to civil trials. Trial com-
plexity was also a factor in notorious
trials. On a scale of 1 (not at all com-
plex) to 7 (extremely complex), evi-
dentiary and legal complexity in
notorious trials was rated 40 percent
higher than that in routine trials. 

Not surprisingly, jurors impaneled
in notorious trials were more than
four times more likely to exhibit
symptoms of stress than those in
routine trials. What was surprising,
however, was the rate of notorious
trials in suburban and rural jurisdic-
tions, which was more than 50 per-
cent higher than rates in large,
urban jurisdictions. In smaller com-
munities, a trial involving local per-
sonalities or institutions may, in
reality, be the only news in town.

Voir dire practices
A major finding of the State-of-the-
States Survey of Jury Improvement
Efforts was the extent to which voir
dire practices varied from jurisdic-
tion to jurisdiction across a variety of
measures. In some jurisdictions, the
questioning of jurors is done exclu-
sively or predominantly by the trial
judge, but in others, attorneys take
the lead. Some jurisdictions rely
almost entirely on questions posed
to the entire jury panel while others
engage jurors individually either in
the jury box or at sidebar. Some
jurisdictions routinely supplement
oral questioning with written ques-
tionnaires, yet others almost never
do so. The average amount of time
to impanel a jury ranged from less
than 30 minutes in South Carolina
to more than 10 hours in Connecti-
cut.3

Regardless of statewide and local
jurisdictional practices, however,
trial notoriety has an impact on how
judges and lawyers conduct voir dire.
(See Table 3). For example, we see
that trial notoriety exerts a moderat-

ing influence on who actually does
the bulk of questioning. Less than 24
percent of questioning in notorious
trials was conducted exclusively or
predominantly by judges compared
to nearly 30 percent in routine trials. 

On the other end of the spectrum,
fewer than 9 percent of notorious tri-

als involved voir dire conducted
exclusively by lawyers compared to
12 percent of routine trials. In con-
trast to the extremes of exclusively
judge or exclusively attorney-con-
ducted questioning, the proportions

3. Mize et al., supra n. 2, at 27-31. 

Table 1: Frequency of Trial Notoriety

Percent of Notorious Trials States (# of notorious trials)

0 to 3.9 percent AR (1), CT (3), DE (0), ID (2), LA (6), 
MD (12), WA (6), WI (1), WV (3)

4 to 5.9 percent AZ (8), CO (10), DC (6), GA (19), IL (39), 
IN (14), MA (10), MN (18), MO (14), NV (7), 
NJ (7), OR (22), PA (30), SD (11)

6 to 7.9 percent AL (7), AK (17), CA (27), MI (48), MS (10), 
MT (5), NH (3), NM (7), NY (30), ND (12), 
OH (16), SC (5), TX (36), VA (17), WY (8)

8 to 9.9 percent FL (33), HI (6), IA (16), KY (20), NE (12), 
OK (15), RI (6), TN (17), UT (39),

More than 10 percent KS (12), ME (7), NC (28), VT (6)

Table 2: Characteristics of Notorious Trials

Notorious Routine 
Trials Trials

(n=718) (n=10,837)

Case Type (% of trials)
Capital Felony 36.5 63.5
Felony 9.0 91.0
Misdemeanor 2.2 97.8
Civil 3.6 96.4

Court Type (% of trials)
State Court 6.3 93.7
Federal Court 6.7 93.3

Location Size (% of trials)
Population more than 1 million 4.8 95.2
Population 500,000 to 1 million 5.4 94.6
Population 250,000 to 500,000 7.6 92.4
Population 100,000 to 250,000 7.2 92.8
Population less than 100,000” 7.0 93.0

Trial Complexity (mean score)
Evidentiary Complexity 5.1 3.6
Legal Complexity 4.9 3.5

Juror Stress (% of trials) 20.5 4.7
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of equally judge and lawyer-con-
ducted voir dire and predominantly
lawyer-conducted voir dire were
higher in notorious trials compared
to routine trials. Even controlling for
prevailing state practices and case
type (criminal versus civil), trial
notoriety was a significant factor in
who did the majority of questioning
during voir dire.4

For trial lawyers, this is good news

insofar that the bulk of empirical lit-
erature supports the contention that
jurors respond more candidly to
questions posed by lawyers.5 There
are also compelling arguments that
litigant participation in voir dire
through counsel increases litigant
and public perceptions of fairness.6

By the same token, the shift away
from exclusively lawyer-dominated
voir dire suggests that trial judges are
concerned that an appropriate level
of judicial supervision be exercised
in notorious trials, ostensibly to pro-
tect jurors’ dignity and expectations
of privacy and to ensure a reasonably
efficient voir dire.7

Similarly, trial notoriety affected
the methods judges and lawyers
employed during voir dire question-
ing. They were significantly more
likely to question jurors individually
at sidebar or in chambers in notori-
ous trials and to supplement oral
questioning with case-specific written
questionnaires, even after control-
ling for prevailing state practice and
case type. Possibly this is done to

screen jurors for the influence of
pretrial publicity and other poten-
tially prejudicial knowledge or views
about the case without exposing all
prospective jurors to each individ-
ual’s responses to questions. Such
practices have also been shown to
improve the likelihood of juror will-
ingness to disclose personal infor-
mation completely and candidly.8

While highly effective for improv-
ing the quality and quantity of infor-
mation available to the court and
parties during jury selection, some
of these methods tend to increase
the amount of time needed to
impanel a jury. This is well illus-
trated by the amount of time
needed for voir dire in notorious tri-
als, which averaged more than 50
percent to nearly 250 percent
longer, depending on case type,
than the time needed for voir dire in
routine trials.

Trial and deliberation practices
A major objective of the State-of-the-
States Survey of Jury Improvement
Efforts was to document the extent
to which various jury trial tech-
niques designed to improve juror
comprehension and performance
are routinely employed in jury trials.
Examples of such techniques include
permitting jurors to take notes (and
providing them with notepads and
writing utensils with which to do so);
providing jurors with trial note-
books; permitting jurors to submit
written questions to witnesses; per-
mitting jurors to discuss the evidence
before final deliberations; pre-
instructing jurors on the substantive
law governing the alleged charges or
claims; and providing written copies
of instructions to the jury.9

In most jurisdictions, these tech-
niques are permitted “in the sound
discretion of the trial court,” but
until the State-of-the-States Survey,
we had little idea how often trial
judges exercised their discretion to
do so. We were pleasantly surprised
to find that some of these techniques
appear to be the prevailing practice
in many jurisdictions and even the
more controversial techniques, such
as juror questions and juror discus-

4. The level of statistical significance is indi-
cated by asterisks in Table 3.
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Table 3: Voir Dire Practices in Notorious
Trials

Notorious Routine 
Trials Trials

(n=718) (n=10,837)

Questions posed … (% of trials)
Exclusively by judge 8.1 9.3
Predominantly by judge 15.4 20.3 **
By judge and lawyers equally 21.5 18.6
Predominantly by lawyers 46.3 49.2 **
Exclusively by lawyers 8.8 12.5 *

Jurors questionned …  (% of trials)
Collectively in the jury box 83.4 84.2
Individually in the jury box 65.7 61.1
Individually at sidebar or in chambers 46.1 29.5 ***

Written questionnaires used (% of trials) 
General Questionnaire 36.8 33.4
Case-Specific Questionnaire 22.6 4.5 ***

Voir dire length (mean # of hours)
Capital Felony 18.4 11.9
Felony 7.2 2.9 ***
Misdemeanor 3.7 1.6 ***
Civil 3.5 2.1 ***

* p < .1
** p < .01
*** p < .001
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sions before final deliberations,
were more prevalent that we initially
believed. But are trial judges more
or less willing to employ these tech-
niques in notorious trials? For the
most part, use of these techniques
was substantially greater in notori-
ous trials compared to routine trials.
(See Table 4). 

In particular, jurors were signifi-
cantly more likely to be permitted to
take notes and to be given note tak-
ing materials; to be given trial note-
books; to be permitted to submit
written questions to witnesses; to be
pre-instructed on the substantive law;
to be given final instructions before
closing arguments; to be given guid-
ance on conducting deliberations;
and to be given a written copy of the
final jury instructions for use during
deliberations. The only technique
that showed reduced use in notori-
ous trials was permitting jurors to dis-
cuss evidence before final
deliberations. Jurors in notorious tri-
als were not sequestered at any
greater rate than those in routine tri-
als. Using regression analyses to con-
trol for additional factors that affect
their frequency use (e.g., trial com-
plexity, case type, state law governing
the use of specific techniques, and
prevailing state practice), we find
that trial notoriety continues to be a
factor in juror note taking, juror
questions in criminal trials, pre-
instructions on substantive law, and
guidance on deliberations (indicated
by asterisks in Table 4).

In the State-of-the-States Survey,
we found that deliberation length
was affected by the use of some of
these techniques. Jurors who were
permitted to take notes, given trial
notebooks, and given written copies
of the final instructions tended to
spend more time on average in delib-
erations than jurors who were not
given these aids. Jurors who were
instructed before closing arguments,
in contrast, tended to spend less time
in deliberations. The asterisks in
Table 4 indicate that trial notoriety is
also a factor in deliberation length.
After controlling for all of these fac-
tors, as well as case characteristics
that were found to affect delibera-

tion length (e.g., evidentiary and
legal complexity, number of jurors,
whether the jury was sequestered,
and whether the verdict was required
to be unanimous), we find statistical
evidence that trial notoriety contin-
ues to increase the length of deliber-
ations for all case types other than
capital felony trials.

Compliance with state law 
In the earlier analyses of the use of
jury trial techniques in notorious
cases, we thought it important to con-
trol for state law governing the use of
various techniques. Most jurisdictions
permit the use of these techniques “in
the sound discretion of the trial
judge.” Yet some states are more
explicit in their advocacy for or
denunciation of these techniques,

explicitly mandating or prohibiting
the practices in court rules, statutes, or
case law. Other states are completely
silent on the issue. For example, both
Pennsylvania and South Carolina pro-
hibit juror note taking in criminal tri-
als, while Arizona, California,10

Colorado, Indiana, and Wyoming
require judges to permit juror note
taking. Juror questions are prohibited
in criminal trials in 11 states and in
civil trials in 10 states, but mandated in
Arizona, Colorado, and Indiana.

One of the more intriguing find-
ings from the State-of-the-States Sur-

10. California mandated that jurors be permit-
ted to take notes in 2007. California Rules of
Court, Trial Court Rule 2.1031 (eff. Jan. 1, 2007).
None of the California trials in the State-of-the-
States Survey data set were conducted under this
rule. 

Table 4: Trial Practices in Notorious Trials

Notorious Routine 
Trials Trials

(n=718) (n=10,837)

Juror notetaking (% of trials)
Civil trials 82.6 68.9 *
Criminal trials 74.1 65.4 **

Jurors provided with trial notebooks (% of trials) 9.7 5.7

Jurors permitted to submit questions to 
witnesses (% of trials)
Civil trials 21.0 15.1
Criminal trials 15.0 13.3 *

Jurors permitted to discuss evidence before 
final deliberations (% of trials)
Civil trials .7 2.1
Criminal trials .4 1.8

Jury instructions (% of trials)
Jurors pre-instructed on substantive law 23.0 16.7 **
Jurors instructed before closing arguments 43.6 39.2
Jurors given guidance on deliberations 58.9 53.6 *
Jurors given written copies of instructions 79.1 67.8

Jurors sequestered (% of trials) 24.5 24.3

Length of deliberations (mean # of hours)
Capital Felony 9.4 8.0
Felony 7.1 4.0 ***
Misdemeanor 3.4 2.2 *
Civil 9.0 4.0 ***

* p < .1
** p < .01
*** p < .001
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vey was the extent of judicial non-
compliance with legal prohibitions
on the use of these techniques.11 For
example, despite the explicit prohi-
bition, judges in Pennsylvania and
South Carolina permitted jurors to
take notes in 27 percent of criminal
trials and 42 percent of civil trials,
and provided note taking materials
in 23 percent of trials regardless of
case type. As a general matter, judges
are more likely to violate prohibi-
tions on the use of these practices
than to fail to comply in those juris-
dictions where they are mandated,
although the extent of noncompli-
ance in both situations varied some-
what according to the technique in
question.12

What impact does trial notoriety
have on noncompliance rates? Inter-
estingly, it appears to enhance the
tendency for some techniques, espe-
cially those that are widely supported
and practiced in other jurisdictions.
For example, there were 230 crimi-
nal trials in Pennsylvania and South
Carolina, the two jurisdictions that
prohibit juror note taking, of which
20 were reported to be notorious tri-
als. Yet judges permitted jurors to
take notes in more than half (55 per-
cent) of the notorious trials, but only
25 percent of the routine trials, a sta-
tistically significant difference. In the
four jurisdictions that require judges
to permit jurors to take notes, 26 of
the 349 criminal trials were reported
to be notorious, all of which com-
plied with the mandate although
only 94 percent complied with the
mandate in routine trials.

We see similar effects of trial noto-
riety in the use of other techniques.
For example, providing jurors with
written copies of the final instruc-
tions is widely regarded as an effec-
tive way to improve juror
comprehension of and ability to
accurately apply the law. In jurisdic-
tions that do not permit jurors to
have a written copy of the instruc-
tions, judges nevertheless provided
them in one-third of notorious trials

compared to only 20 percent of rou-
tine trials. In jurisdictions that man-
date written instructions for jurors,
judges complied with the require-
ment in 95 percent of notorious tri-
als compared to only 90 percent of
routine trials. On the other hand,
permitting jurors to submit written
questions to witnesses is a more con-
troversial technique. Even in jurisdic-
tions that mandate the practice,
judges in notorious trials were actu-
ally less likely to comply compared to
judges in routine trials. 

Conclusions
Practices employed in jury trials have
been increasingly scrutinized over
the past two decades in response to
concerns about the competence of
jurors to decide today’s more com-
plex trials and about jurors’ satisfac-
tion with jury service and its
relationship to trust and support for
the justice system. These have led to
dramatic changes in voir dire and
trial procedures. Some of these tech-
niques are designed to elicit candid
and complete information from
prospective jurors while protecting
their dignity and legitimate expecta-
tions of privacy. The intent of other
techniques is to provide jurors with
common-sense tools to facilitate
recall and comprehension of evi-
dence, and juror confidence and sat-
isfaction with deliberations. A large
body of empirical research confirms
the effectiveness of many of these
techniques and a number of promi-
nent bench and bar organizations
have endorsed their use, including
the American Bar Association, which
espoused them in its 2005 Principles
for Juries and Jury Trials.

What is clear from this analysis of
voir dire and trial practices in notori-
ous trials is that many of these tech-
niques are even more likely to be
employed in a notorious trial than in
a routine trial, especially in criminal
cases. Those of us who spend our lives
observing courts know that judges,
lawyers, and court staff can be
extremely reluctant to adapt to and
implement change. So in some ways,
this finding is very counter-intuitive.
Why would judges and lawyers be

more likely to employ such innovative
techniques in cases that are being
closely watched in local, regional, or
even national media?

One possibility may be an inherent
selection bias in the judges who
presided in the notorious trials that
were included in the State-of-the-
States Survey dataset. To the extent
that these judges were deliberately
selected based on experience and
judicial demeanor, rather than ran-
domly assigned, they may be more
confident in their ability to manage
these types of trials, more knowl-
edgeable about the benefits of inno-
vative jury trial techniques, and thus
more comfortable using them in
notorious trials.13

A second possibility is purely in
response to the increased public
scrutiny on notorious trials. Judges
and lawyers may be more willing to
employ these techniques precisely
because the appearance of a case
tried by a fair and competent jury is as
important as its reality. Thus, judges
and lawyers may be willing to spend
extra time to question jurors more
thoroughly using methods designed
to solicit more candid and complete
information than is generally possible
with traditional voir dire methods.
They may also be more willing to pro-
vide jurors with tools to facilitate juror
comprehension and performance
because jurors, and the watching pub-
lic, believe that they are likely to help
jurors arrive at a fair and accurate ver-
dict. Indeed, we see in some instances
that judges and lawyers are even will-
ing to blink at state and local prohibi-
tions of these techniques in order to
promote juror competence and the
appearance of a fair trial. Which begs
the question, if these techniques are
perceived by judges, lawyers, and the
public as effective methods to
improve jury trials, why don’t judges
and lawyers employ them in routine
trials when the eyes of the world are
not watching? g
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