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WHO IS AT RISK AND

WHY?

ASSESSING
IMMIGRATION STATUS



" SN
DETERMINING IMMIGRATION
STATUS

m ASKING "WHERE WERE YOU BORN?”

m ANSWER: UNITED STATES

m ANSWER: NOT THE UNITED STATES?

Determine if NATURALIZED U.S. CITIZEN or
DERIVATIVE U.S. CITIZEN




"
ACQUIRING U.S. CITIZENSHIP

m 3 ways to acquire U.S. citizenship:

+ Birth in the US or Puerto Rico;
+ Birth to US citizen parent(s); (i.e., may include grandparents);

+ Naturalization Process (applying to become a US citizen)

m US citizens cannot be removed (l.e.,
deported) from the U.S.

(NB: Many young people born outside of the US are not aware
that they are U.S. citizens)



" JEE—
CUSTODY OF U.S. CITIZEN

PARENT — DERIVING

CITIZENSHIP
m Child Citizenship Act of 2000 — derive U.S.
citizenship If, after lawful admission to the
U.S., residing in the legal and physical
custody of US citizen parent while under
the age of 18

m Adoption by U.S. citizen parent - legal
adoption must be before the child is 16
years of age (INA §101(b)(1)(E); 8 U.S.C.
§1101(b)(1)(E))




WHO CAN BE REMOVED?

Resident

Relief

Lawful Permanent §

Refugee or Asylee .

Humanitarian y

Undocumented !

Admitted to the U.S. as a green card holder

Granted refugee status outside of the U.S. or
asylum status from within the U.S.

« Admitted to the U.S. on a temporary basis

Nonimmigrant §

(i.e., to visit, attend school, work, etc.)

Granted temporary protection within the U.S.
(i.,e., TPS, DACA, T, U or S visa, etc.)

Entered the United States illegally
(i.e., without being inspected and admitted)



"
DEFERRED ACTION FOR
CHILDHOOD ARRIVALS (DACA)

m Under 31 years of age as of June 15, 2012
m Arrived in the U.S. while under 16 years of age;

m Continuously resided in the U.S. since June 15, 2007 to
present time;

m Presentinthe U.S. on June 15, 2012;

m Currently in school, have graduated or obtained a certificate
of completion or a GED or an honorable discharge from the
Coast Guard or Armed Forces;

m No valid immigration status as of June 15, 2012; and

m Not convicted of a felony, a significant misdemeanor, or
3+ misdemeanors) or posing a threat to public safety or
national security (i.e., gang membership).



" S
EXAMPLE OF

DETERMING STATUS

m John Is 18 years of age. He entered the
J.S. illegally with his parents in 2003 when
ne was 6 years of age. He and his parents

nave continuously resided in the U.S.,
without valid immigration status, since 2003.

He Is currently being charged with his first
offense involving a burglary felony and could
face a sentence of 6 months incarceration If

convicted of this offense.




" SN
EXAMPLE OF
DETERMING STATUS

m In 2008, Jane Doe was admitted to the U.S.
to reside In the physical and legal custody of
her LPR mother and father when she was 10
years of age.

m Jane's parents are battling over custody of
Jane following a divorce proceeding.

m Jane’s biological mother is currently in the
process of applying for and obtaining her
U.S. citizenship through naturalization.




IMPACT OF

IMMIGRATION
CONSEQUENCES

CRIMINAL & FAMILY
COURT PROCEEDINGS



" S
EFFECTIVE COUNSEL

Padilla v. Commonwealth of Kentucky 599 U.S.
_,130 S. Ct. 1473 (2010); (Docket No. 08-651)

m 6" Amendment guarantee of effective assistance
requires defense counsel to provide affirmative,
competent advice to a noncitizen defendant
regarding the immigration consequences of a guilty
plea.

Missouri v. Frye, 132 S. Ct. 1399 (2012) and
Lafler v. Cooper, No. 10-209 (March 21, 2012)

m 6" Amendment right to effective assistance of
defense counsel at plea bargaining stage



IMMIGRATION IH THE
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"
ICE ACCESS = AGREEMENTS OF COOPERATION IN COMMUNITIES

TO ENHANCES SAFETY AND SECURITY

PRIORITY ENFORCEMENT

PROGRAM
CRIMINAL ALIEN OPERATION
PROGRAM PREDATOR
(CAP)

CUSTOMS
CROSS -
DESIGNATION

OPERATION
FIREWALL

2ZB7(g) OPERATION
PROGRAM COMMUNITY
SHIELD
BORDER LAY
ENFORCEMENT ENFORCEMENT

SECURITY TASHK
FORCE (BESTs)

SUPPORT
CENTER (LESC)

DOCUMENT & FUGITIVE
BENEFIT FRAUD OPERATION
(DEFTFs) INTELLECTUAL TEAMS (FOTs)
PROPERTY
RIGHTS

(IPRS)



" S
IMPACT OF AN IMMIGRATION
“HOLD”/DETAINER?

m Pursuant to 8 C.F.R. Sec. 287.7(a):

“...IS a request that such agency advise
the Department prior to release of the
alien, in order for the Department to
arrange to assume custody.” (emphasis added)

(See NYSDA Advisory, “Immigration Detainers: What You Need to Know” at
http://www.nysda.org/docs/PDFs/CIDP/NYSDA%20DETAINER%20ADVISORY.

pdi)


http://www.nysda.org/docs/PDFs/CIDP/NYSDA DETAINER ADVISORY.pdf

" S
ICE “HOLDS” ARE NOT
MANDATORY

“While immigration detainers are an important
part of ICE’S effort to remove criminal aliens
who are in Federal, state or local custody, they
are not mandatory as a matter of law.”

Letter to Congressman Mike Thompson (CA -5 District)
From ICE Deputy Director, Daniel Ragsdale
February 25, 2014

See also Liranzo v United States (690 F3d 78, 82 [2d Cir 2012]) ;
Galarza v Szalczyk (No. 12-3991, 2014 US App LEXIS 4000 [3d Cir 3/4/14));
Miranda-Olivares v. Clackamas County, 2014 WL 1414305 (D. Or.)



http://r20.rs6.net/tn.jsp?f=0012avJJnE9H_is_WoZiQoqeV7LdVEbxW8XcR7pWgeWYpQ5A9r_cj4DSGCnjIhglG575TP1UwfxpmQUyX7OhiB1sae0MDsJpuQnZt2gSBm0RCMc68_FNJl-BjhLJ2ga7rhgPblPgbYO9KTmF7ZnqEFQnM2d1I3ulCSJXc-d63Mlo9f5e6rm1SkHr7T7Hf2In1VNW98QQ5Nx8LTXmzgATOGUy3_7JcPLo4WKPV3fsr_oIdz0f5t8pc-vJol7mw52JQ317VhDzpFQXKo=&c=UBYRkJV9rG7MmGtJX-CVK9lXIJxYn8XyCOlSwDHZ9DU6j4Cy7KONXQ==&ch=vvVaYwvris4yxW1xSJvtz4nZSSE5pWB7yb8dcVhbvByP2GrgFnOczw==
http://r20.rs6.net/tn.jsp?f=0012avJJnE9H_is_WoZiQoqeV7LdVEbxW8XcR7pWgeWYpQ5A9r_cj4DSGCnjIhglG57Uv6Fy_HVmvbMpoc0P4IyLaR-XuhAwHEL9ZtocjTcm_hkRDrepQXqFRo7ezqTDDUbR-rv7ShO7mB-nlHTCZ7br4i8Hmrm7MCmw8_TrxKp6jrVRSy016cABEMthgyzCKuQeDx0S_6mMCyL5r2wUhGCSg==&c=UBYRkJV9rG7MmGtJX-CVK9lXIJxYn8XyCOlSwDHZ9DU6j4Cy7KONXQ==&ch=vvVaYwvris4yxW1xSJvtz4nZSSE5pWB7yb8dcVhbvByP2GrgFnOczw==

" S
PEP ENFORCEMENT
PRIORITIES

“Aggravated felonies” as  One felony conviction OR Convicted of crimes
defined in INA Section 3 or more “misdemeanor”  punishable by less than
101(a)(43) OR convictions 1 year

2 or more “felonies” (i.e.,

punishable for + 1yr

Imprisonment)

EXAMPLES: rape, EXAMPLES: thetft, EXAMPLES: drug
murder, kidnapping, assault, forgery, property  crimes, theft, theft of
weapons and/or drug crimes, drug crimes, auto  services, trademark
trafficking, robbery, theft offenses counterfeiting,
burglary

According to ICE IDENT/IAFIS INTERPOLIBILITY STATISTICS, over 8 million fingerprints have been
submitted for DHS verification nationwide between October 2008 and September 2013. Over 535,000
submissions of fingerprints in the NYC area between May 2012 and September 30, 2013.



" S
HELPFUL INFORMATION

s NAME, DATE AND COUNTRY OF BIRTH
m ALIEN REGISTRATION NUMBER (“A” #)
m COPY OF ANY IMMIGRATION DOCUMENTS

m PRIOR CRIMINAL HISTORY — Criminal History
Report (RAP Sheet) will contain prior orders of
removal/deportation with A# and helps assess
Immigration conseguences

USEFUL INFORMATION:

m Locating Client: ICE Locator https://locator.ice.gov/

m Pending or Prior Immigration Hearing: Immigration
Court (EOIR) hotline at 1-800-898-7180

m Criminal Justice Stakeholder Request for Certification



https://locator.ice.gov/

Immigration Consequences of Crimes Summary Checklist *

\II\ AL INADMISSIBILITY G Rl!l NDS

mcitr

Immigrant Defense Project
DEFORTATION CROUNDS

CRIMINAL

CRIMINAL BARS ON
l'!il \l\l\(. US.CITIZENSHIP

Comvicthiom or admatted commassion of a Controlled
Substance Offense, or DHS reason to belseve that the
mdividual is 8 dug trathicker

a Controlled Substance Offense
EXCEPT a single offense of sample possession of 30z or

LComvactson of

less Of muors pusana

Comviction or admatted commassion of a Crime
Involviag Meral Tarpitude (CIMT). which category
mcludes a broad range of crames, inclading

detrawd

©® Crnumes with an inten? ro stoal
thedt,

clement (e.g
¢® Crimes
threate

forgery)
mn which bodidy harmr is cansed or

med by an imtentional act, or serous hodily

Convictson of a Crime Involving Moral Turpitude

(CIMT) [see Crominal Inadmassibility Gds|

# One CIMT
into the US and tor whach a prison sentence of | year
or longer may be impaosed

commmatted within S years of admissson

» Two CIMTs commumatted at any time after admissaon and
not arssing out of a xmﬁlc scheme™

frarm s caused or threatened by a reckless act (e.g..

murder, rape, some mamslanphter’ assaolt crimes)

Convactson of 2 Firearm or Destructive Device
Offense

¢ Most sex oftenses

Convactyon of a Crime of Domestic Vielence, Crime
Against Children, Stalking. or Vielation of
Protection Order (cromimal or cival)

Petry Offense Exception — for ome CIMT af the client has
no other CIMT + the offense s not punishable =1 year +
does not involve a prison sentence > 6 mos

Prostitution and Commercialized Vice

Conviction of twe or more offenses of any type +

rute prison sentence of S yrx.

CRIMINAL BARS ON Z212(h) WAIVER OF
CRIMINAL INADMISSIBILITY b

PR
admatted commuassion of a C onlrullm.l
Substance Offense othoer than o
smample possessaon of 30 g or less of manjusana

~ L omviicthom or

sangle offense of

» Comviction or admitted commassion of a vielent or
dangerous crime will presumptively bar 21 2(h) relief

# In the case of an LPR, conviction of an Aggravated
Felony [soe Criminal Deportation Gds |, or amy
Criminal Inadmissibility 1f romoval proceadings

S

imitisted before 7 vrs of lawful residence in |

\\IIHIII ' l)l\(. l'l RE \l(l\ \I

or froecdon

“(PSC)

Comviction of a "l‘uﬂicul;lrl_\ .\crious Crime
includimg the following
~ Aggravated Felony [sce Cromimal Deportation Gds|
¢ All aggravated felonies will bar asylum
® Agpravated felomies with aggregate
sentence of impnsonument will bar withholding

S years

® Aggravated felomies involving unlawtul rafhicking

in controlled substances will presumptively bar
withholding of rensoval
~ Violent or dangerous crime will presumptively bar
asylum
» Other PSCs

see case law

no statutory definsthon;

Convactaon of an Aggravated Felomy

» Conseguences, m addition to depostabality

@ Incligihalsty for most wasvers of removal
¢ Permanent inadmisssbalaty after removal
® Enkhanced prison sentence for illegal roentry
# Crimes included, probably even if not a felony
® Murder
® Rape
® Sexunl Abuse of a Minor
® Drug Trafficking (including most sale or intent 1o
scll odfenses, but also including possessaon of
any amount of flunitrazepam and possibly certam
second or subsequent possession offenses whoere the
criminal court makes a finding of recidavism)
® Firearm Trafficking
® Crime of Violence = ot least 1 year prison
sentence **
® Theft or Burglary + at least | year prison
sentence **
¢ Fraud or tax evasion + loss to victim(s) >~10, 000
¢ Prostitution business offenses
¢ Commercial bribery, counterfeiting, or forgery +
at least 1 year prison seatence **
¢ Obstruction of justice or perjury + at least | year
prison sentence **
® Various federal offenses and posss sEste
analogues (money launderning, various federa
fircarms offenses, alien smuggling, failure o register
as sex ottender, etc.) o —
® Other offenses listed at 8 USC 1101{a43)

¢ Attempt or conspiracy 1o commuit any of the abose

Convichion or addmassion of the
finding of
good moral character required for

following crimes bars the

;lll/-.'n-hlp for up 0 S years

» Contrulled Substance Offense
(unless smgle offense of simple

possession of less of

IMATIjuRIna)

Crime Involviag Meoral

Turpitude (unless single CIMT

and the offense in not punsshable

in New York, not a

302 or

\

1 year (e.g.,
felony ) + does not involve a prison
sentence -~ 6 months)

2 or more offenses of any type +
=gy sentence of S

grogate pmson
curs

\
Al,'/

;.u abling offenses
afinement to a jasl for am
apmregate period of 180 days

\

Coovicthon of an Aggravated Felony
after Nowy 1990 {and

conviction of murder at any time )

on Oor 29,

bars the finding of mocal
character required for ciizenship

“CONVICTIONT

permanently

as defined for

A formal judgment of guslt of the

noncitizen entered by a court,

OR if adjudication of guilt has bee
withheld, where:

(1) A jodee or pury has found the

oRCItizen gul It Yy or the nonc

s entered a

itizen
plea of guilty or nal
or has admined

sufficient fiacts to warrant a finding

contedere

of guile, and

{11) the judee has ordered some form
of punishment. rw....llz\ , Or restraint
on the noncitizen’s ltberty to be
mmposed

THUS:

» A court-ordered drug treatment or
domestic violenoe counseling
afermative 10 incarceration
disposation IS a convactxon for
mumigration purposes if a gpuailty

=8 s 5 | I

anladh +a Sal-iuee 4

e

o




Immigration Consequences of Crimes Summary Checklist *

CRIMINATL. INADMISSIBILITY GROUNDS
— Will or may prevent a noncitizen from being able to

obtain lawiful status in the TJ.S. May also prevent a
noncitizen who already has lawful status from being able
to retum to the UU.S. from a trip abroad in the future.
Conviction or admitted commission of a Controlled
Substance Offense. or DHS reason to beliewve that the
individual is a drug trafficker

Immigrant Defense Project
CRIMINAL DEPORTATION GROUNDS
— Will or may result in deportation of a noncitizen who
already has lawful status, such as a lawful permanent
resident (LPR) green card holder.

Conviction of a Controlled Substance Offense
EXCEPT a single offense of simple possession of 30g or
less of marijuana

Conviction or admitted commission of a Crime
Involving Moral Turpitude (CIMT), which category
includes a broad range of crimes. including:
+ Crimes with an intent ro sreal or defiaud as an
element (e.g.. theft, forgery)
* Crimes in which bodily harm is caused or
threatened by an intentional act, or serfous bodily

Conviction of a Crime Involving Moral Turpitude

(CIMT) [see Criminal Inadmissibility Gds]

> One CIMT committed within 5 years of admission
into the US and for which a prison sentence of 1 year
or longer may be imposed

> Two CIMTs committed at any time after admission and
“not arising out of a single scheme™

harm is caused or threatened by a reckless act (e.g..
murder. rape. some manslanghter/assault crimes)

Conviction of a Firearm or Destructive Device
Offense

+ Most sex offenses
Perry Offense Exception — for one CIMT if the client has
no other CIMT + the offense is not punishable >1 year +

Conviction of a Crime of Domestic Violence. Crime
Against Children, Stalking., orr Violation of
Protection Order (criminal or civil)

does not involve a prison sentence > 6 mos.

Prostitution and Commercialized Vice

Conviction of two or more offenses of any type +
agorecate prison sentence of 5 vrs.
CRIMINATL BARS ON 212(h) WAIVER OF

CRIMINAL INADMISSIBILITY based on extreme

hardship to USC or LPR. spouse, parent, son or danghter

# Conviction or admitted commission of a Controlled
Substance Offense other than a single offense of
simple possession of 30 g or less of marijuana

> Conviction or admitted commission of a violent or
dangerous crime will presumptively bar 212(h) relief

7 In the case of an LPR, conviction of an Aggravated
Felony [see Criminal Deportation Gds]. or any
Criminal Inadmissibility if remowal proceedings
initiated before 7 yrs of lawful residence in U.S.

CRIMINAL BARS ON ASYLUM based on well-

founded fear of persecution in country of remowval OR

WITHHOLDING OF REMOWVAIL based on threat to

life or freedom in country of remowal

Conviction of a “Particularly Serious Crime™ (PSC).

including the following:

= Aggravated Felony [see Criminal Deportation Gds]

+ All aggravated felonies will bar asylum

* Agoravated felonies with aggregate 5 years
sentence of imprisonment will bar withholding

* Agoravated felonies involving unlawiful trafficking
in controlled substances will presumptively bar
withholding of remowal

Violent or dangerous crime will presumptively bar

asylum

Other PSCs — no statutory definition: see case law

CRIMINAL BARS ON 209(c) WAIVER OF
CRIMINAL INADMISSIBILI

based on
humanitarian purposes, family unity, or public interest
(onl'y for persons who have asylum or refugee status)

- DHS reason to believe that the individual is a drug
trafficker
Conviction or commission of a violent or dangerous
crime will presumptively bar 209(c) relief

Conviction of an Aggravated Felony
= Conseguences, in addition to deportability:

#+ Inecligibility for most waivers of remowal

4+ Permanent inadmissibility after remowal

#+ Enhanced prison sentence for illegal reentry
> Crimes included, probably even if not a felony:
MNurder
Rape
Sexual Abuse of a Minor
Drug Trafficking (including most sale or intent to
sell offenses, but also including possession of
any amount of flunitrarepam and possibly certain
second or subsequent possession offenses where the
criminal court makes a finding of recidivisin)
Firearm Trafficking
Crime of Violence + at least 1 year prison
sentence *¥*
Theft or Burglary + at least 1 year prison
sentence *¥*
Fraud or tax evasion + loss fo victim(s)
Prostitution business offenses
Commercial bribery., counterfeiting. or forgery +
at least 1 year prison sentence *¥%
Obstruction of justice or perjury + at least 1 year
prison sentence *¥
Varvious federal offenses and possibly state
analogues (money laundering. various federal
firearms offenses, alien smuggling, failure to register
as sex offender. etc.)
Other offenses listed at 8 USC 1101(a)43)

Attempt or conspiracy to commit any of the abowve

*te e

+e

+

=10, 000

*e e

+

L

CRIMINAL BARS ON LPR CANCELLATION OF
REMOWVAL based on LPR status of 5 yrs or more and
continuous residence in U.S. for 7 yrs after admission
(onl'y for persons who have LLPR status)
Conviction of an Aggravated Felony
Offense triggering remowvability referred to in
Criminal Inadmissibility Grounds if committed
before 7 yrs of continuous residence in U.S.

CRIMINAIL. BEARS ON
OBTAINING U.S. CITIEIZENSHIP
— Will prevent an LPR. from being
able to obtain U.S. citizenshap.

Conviction or admission of the
following crimes bars the finding of
good moral character required for
citizenship for up to 5 years:

7 Controlled Substance Offense
(unless single offense of simple
possession of 30g or less of
marijuanaj

- lune Involy

nse in not punishable =

year (e.g., in New York, not a

felony) + does not involve a prison

sentence > 6 months)

> 2 or more offenses of any type +
aggregate prison sentence of 5
wvears

= 2 pambling offenses

> Confinement to a jail for an
agoregate period of 180 days

Conwiction of an Aggravated Felony
on or after Nowv. 29, 1990 (and
conviction of murder at any time)
permanently bars the finding of moral
character required for citizenship

“SCONVICTION™ as defined for

immipration purposcs

A formal judgment of guilt of the
noncitizen entered by a cowrt,

OR. 1f adjudication of guilt has bee|
withheld, where:

(i) A judge or jury has found the
noncitizen guilty or the noncitizen
has entered a plea of guilty or nolg
contedere or has admitted
sufficient facts to warrant a finding
of guilt, and

the judge has ordered some form
of punishment, penalty, or restraint
on the noncitizen’s liberty to be
imposed

THUS:

= A court-ordered drug treatment or
domestic violence counseling
alternative to incarceration
disposition IS a conviction for
immigration purposes if a guilty
plea is taken (even if the guilty
plea is or might later be vacated)
A deferred adjudication without a
guilty plea IS WOT a conwviction
NOTE: A yvouthfiil offender
adjudication IS WOT a conviction
if analogous to a federal juvenile
delinquency adjudication

(i)

il

*For more commbprehensive legal resources. vaisit IDP at www_ amnuerantdefenseproiect.ore or call 212-725

-6422 for individual case supoort.



Conviction of an Aggravated Felony

CRIMINAL » Consequences, in addition to deportability:

»

GROUNDS OF .
DEPORTABILITY *

Ineligibility for most waivers of remowal
Permanent inadmissibility after remowal
Enhanced prison sentence for illegal reentry

# Crimes included, probably even if not a felony:

* 4 e

Includes state
offenses that are
not “felonies”
(i.e., NY State
Class A misdemeanors) .

»
»

Murder

Rape

Sexual Abuse of a Minor

Drug Trafficking (including most sale or intent to
sell offenses, but also including possession of

any amount of flunitrazepam and possibly certain
second or subsequent possession offenses where the
criminal court makes a finding of recidivism)
Firearm Trafficking

Crime of Violence + at least 1 yvear prison
sentence *¥

Theft or Burglary + at least 1 vear prison
sentence *¥*

Fraud or tax evasion + loss to victim(s) =10, 000
Prostitution business offenses

Commercial bribery, counterfeiting, or forgery +
at least 1 yvear prison sentence **

Obstruction of justice or perjury + at least 1 vear
prison sentence *%

Various federal offenses and possibly state
analogues (money laundering, various federal

firearms offenses, alien smuggling, failure to register
as sex offender, etc.)

Other offenses listed at 8 USC 1101(a)(43)
Attempt or conspiracy to commit any of the abowve

*The 1-year requirement refers to an actual or suspended prison sentence of 1 year or more. It also includes a
cumulative sentence of 1 year or more resulting from a VOP.



CRIMINAL DEPORTATION GROUNDS

— Will or may result in deportation of a noncitizen who

already has lawful status, such as a lawful permanent
resident (LPR) green card holder.

Conviction of a Controlled Substance Offense
EXCEPT a single offense of simple possession of 30g or
less of marijuana

Conviction of a Crime Involving Moral Turpitude
(CIMT) [see Crinunal Inadmissibility Gds]

7 One CIMT commutted within 5 years of admission

into the US and for which a prison sentence of 1 year
or longer may be imposed

Requires a » Two CIMTs commutted at any time after admission and
Criminal “not arising out of a single scheme”

11 - - 3
Conviction Conviction of a Firearm or Destructive Device
Offense

CRIMINAL
GROUNDS OF
DEPORTABILITY

(continued)




CRIMINAL & FAMILY LAW
GROUNDS OF DEPORTABILITY

CRIMINAL DEPORTATION GROUNDS
— Will or may result in deportation of a noncitizen who

already has lawful status, such as a lawful permanent
resident (LPE.) green card holder.

**ONLY REQUIRES

*%
A “FINDING” L ‘4 P '
IN CRIMINAL Conviction of a Crime of Domestic Violence, Crime
OR CIVIL/FAMILY e o Y
COURT Against Children, Stalking, or Violation of
Protection Order (crtmmal or ctvil)




" S
VIOLATION OF AN ORDER OF
PROTECTION

m I[mmigration and Nationality Act (INA),
8237(a)(2)(E)(ii)) makes a person
deportable when a:

“...court determines [that the person] has
engaged in conduct that violates the portion
of a protection order that involves protection
against credible threats of violence, repeated
harassment, or bodily injury...”



Immigration Consequences of Crimes Summary Checklist *

CRIMINAL. INADMISSIBILITY GROUNDS
— Will or may prevent a noncitizen from being able to
obtain lawful status in the TU.S. May also prevent a

noncitizen who already has lawful status from being able
to retum to the UU.S. from a trip abroad in the future.
Conviction or admitted commission of a Controlled
Substance Offense. or DHS reason to believe that the
individual is a drug trafficker

Tmmigrant Defense Project
CRIMINATL. DEPORTATION GROUNDS
— Will or may result in deportation of a noncitizen who
already has lawful status, such as a lawful permanent
resident (LPR) green card holder.

Conviction of a Controlled Substance Offense
EXCEPT a single offense of simple possession of 30g or
less of marijuana

Conviction or admitted commission of a Crime
Involving Moral Turpitude (CIMT), which category
includes a broad range of crimes. including:
# Crimes with an intenr ro sreal ov defiranud as an
element (e.g.. theft, forgery)
# Crimes in which bodily harm is caused or
threatened by an intentional act, or serious bodily

Conviction of a Crime Involving Moral Turpitude

(CIMT) [see Criminal Inadmissibility Gds]

#= One CIMT committed within 5 years of admission
into the US and for which a prison sentence of 1 yvear
or longer may be imposed

#= Two CIMTs committed at any time after admission and
“not arising out of a single scheme™

harm is caused or threatened by a reckless act (e.g..
murder, rape, some manslanghter/assault crimes)

Conviction of a Firearm or Destructive Device
Offense

+ Most sex offenses
Petry Offense Exception — for one CIMT if the client has
no other CIMT + the offense is not punishable =1 year +

Conviction of a Crime of Domestic Violence., Crime
Against Children, Stalking. or Violation of
Protection Order (criminal or civil)

does not involve a prison sentence > 6 mos.

Prostitution and Commercialized Vice

Conviction of two or more offenses of any type +
aggregate prison sentence of 5 vrs.
CRIMINAL BARS ON 212(h) WAIVER OF
CRIMINAL INADMISSIBILITY based on extreme
hardship to USC or LPR spouse, parent, son or danghter
= Conviction or admitted commission of a Controlled
Substance Offense other than a single offense of
simple possession of 30 g or less of marijuana
# Conviction or admitted commission of a violent or
dangerous crime will presumptively bar 212(h) relief
= In the case of an LPR, conviction of an Aggravated
Felony [see Criminal Deportation Gds]. or any
Criminal Inadmissibility if removwval proceedings
initiated before 7 yrs of lawftul residence in TJ.S.
CRIMINAL BARS ON ASYLUM based on well-
founded fear of persecution in country of remowval OR
WITHHOLDING OF REMOWVAIL based on threat to
life or freedom in country of remowal
Conviction of a “Particularly Serious Crime™ (PSC),
including the following:
= Aggravated Felony [see Criminal Deportation Gds]
+ All aggravated felonies will bar asylum
* Agoravated felonies with aggregate 5 years
sentence of imprisonment will bar withholding
* Ageoravated felonies involving unlawful trafficking
in controlled substances will presumptively bar
withholding of remowal
> Vicolent or dangerous crime will presumptively bar
asylum
# Other PSCs — no statutory definition: see case law

CRIMINAL BARS ON 209(c) WAIVER OF
CRIMINAL INADMISSIBILITY based on

humanitarian purposes, family unity, or public interest
(only for persons who have asylum or refugee status)

» DHS reason to believe that the individual is a drug
trafficker
¥ Conviction or commission of a violent or dangerous

crime will presumptively bar 209(c) relief

‘onviction of an Aggravated Felony

- C‘onsequenc’es in addition to depor‘mb:thty

- 'blhry for most waivers of remowal
dmissibility after remowal

pce for illegal reentry
if not a felony:

+ Enhanced
= Crimes included, pTom
MNMurder
Rape
Sexual Abuse of a Minor
Drug Trafficking (including most sale or intent to
sell offenses, but also including possession of
anyy amount of flunitrazepam and possibly certain
second or subsequent possession offenses where the
criminal court makes a finding of recidivism)
Firearm Trafficking
Crime of Violence + at least 1 vear prison
sentence **
Theft or Burglary + at least 1 year prison
sentence *¥
Fraud or tax evasion + loss to victim(s) -
Prostitution business offenses
Commercial bribery., counterfeiting. or forgery +
at least 1 yvear prison sentence **
Obstruction of justice or perjury + at least 1 year
prison sentence *¥
Varvious federal offenses and possibly state
analogues (money laundering. various federal
firearms offenses, alien smuggling, failure to register
as sex offender, ete.)
Other offenses listed at 8 USC 1101(a)43)
Attempt or conspiracy to commit any of the abowe

LA R R

=10, 000

‘e

CRIMINATL: BARS ON LPR CANCELLATION OF
REMOVAL based on LPR status of 5 yrs or more and
continuous residence in U.S. for 7 yrs after admission
(only for persons who have LPR. status)

= Conwviction of an Aggravated Felony

Offense triggering remowvability referred to in
Criminal Inadmissibility Grounds if committed
before 7 yvrs of continuous residence in U.S.

-

OBTAINING U.S. CITEZENSHIP
— Will prevent an LPR from being
able to obtain U.S. citizenship.

Conviction or admission of the

following erimes bars the finding of

good moral character required for

citizenship for up to 5 years:

= Controlled Substance Offense
(unless single offense of simple
possession of 30g or less of
marijuana)

= Crime Involving Moral
Turpitude (unless single CIMT
and the offense in not punishable =
1 year (e.g.. in New York. not a
felony) + does not involve a prison
sentence > 6 months)

> 2 or more offenses of any type +
aggregate prison sentence of 5
years

= 2 gambling offenses

> Confinement to a jail for an
agoregate period of 180 days

Conviction of an Aggravated Felony
on or after Now. 29, 1990 (and
conviction of murder at any time)
permanentiy bars the finding of moral
character required for citizenship

“SCONVICTION as defined for

immigration purposes

A formal judgment of guilt of the
noncitizen entered by a court,

OR. if adjudication of guilt has bee
withheld, where:

(i) A judge or jury has found the
noncitizen guilty or the noncitizen
has entered a plea of guilty or nold
contedere or has admitted
sufficient facts to warrant a finding
of guilt. and

the judge has ordered some form
of punishment., penalty. or restraint|
on the noncitizen’s liberty to be
imposed

THUS:

= A court-ordered drug treatment or
domestic violence couns<ling
alternative to incarceration
disposition IS a conwviction for
immigration purposes if a guilty
plea is taken (even if the guilty
plea is or might later be vacated)

A deferred adjudication without a
cuilty plea IS NOT a conviction
NOTE: A youthfil offender
adjudication IS WOT a conviction
if analogous to a federal juvenile
delinquency adjudication

(i)

il




CRIMINAL GROUNDS
OF INADMISSIBILITY

DRUGS — NO EXCEPTIONS

“CONVICTION”
or

“ADMITTED COMMISSION”

DON’T FORGET THE CIMT:
“PETTY OFFENSE
EXCEPTION”

CRIMINAL INADMISSIBILITY GROUNDS
— Will or may prevent a noncitizen from being able to

obtain lawful status in the U.S. May also prevent a
noncitizen who already has lawful status from being able
to return to the U.S. from a trip abroad in the future.
Conviction or admitted commission of a Controlled
Substance Offense. or DHS reason to believe that the
individual is a drug trafficker

Conwviction or admitted commission of a Crime
Involving Moral Turpitude (CIMT), which category
includes a broad range of crimes. including:

# Crimes with an intent to steal or defraud as an
element (e.g., theft, forgery)

# Crimes in which bedily harm 1s caused or
threatened by an intentional act, or serious bodily
harm 1s caused or threatened by a reckless act (e.g.,
murder, rape, some manslaughter/assault crimes)

#+ Most sex offenses

Perty Offense Exception — for one CIMT if the client has
no other CIMT + the offense is not punishable =1 year +
does not involve a prison sentence > 6 mos. |

Prostitution and Commercialized Vice

Conviction of two or more offenses of any type +
aggregate prison sentence of 5 vrs.




Immigration Consequences of Crimes Summary Checklist *

CRIMINAL INADMISSIBILITY GROUNDS
— Will or may prevent a noncitizen from being able to
obtain lawful status in the U.S. May also prevent a

noncitizen who already has lawful status from being able

Tmmigrant Defense Project
CRIMINAL DEPORTATION GROUNDS
— Will or may result in deportation of a noncitizen who
already has lawful status, such as a lawful permanent
resident (LPR) green card holder.

OBTAINING U.S. CITIZENSHIP
— Will prevent an LPR from being
able to obtain U.S. citizenship.

to return to the U.S. from a trip abroad in the future.
Conwviction or admitted commission of a Controlled

Substance Offense. or DHS reason to believe that the
individual is a drug trafficker

Conviction of a Controlled Substance Offense
EXCEPT a single offense of simple possession of 30z or
less of marijuana

Conviction or admitted commission of a Crime
Involving Moral Turpitude (CIMT). which category
includes a broad range of erimes. including:

#* Crimes with an infent ro steal or defraud as an
element (e.g., theft, forgery)

# Crimes in which bodily harm is caused or
threatened by an intentional act, or serious bodily
harm is caused or threatened by a reckless act (e.g..
murder, rape, some manslaunghter/assault crimes))

#* Most sex offenses

Perry Offense Exception — for one CIMT if the client has
no other CIMT + the offensec is not punishable =1 year +
does not involve a prison sentence > 6 mos.

Conviction of a Crime Involving Moral Turpitude

(CIMT) [see Criminal Inadmissibility Gds]

= One CIMT committed within 5 years of admission
into the US and for which a prison sentence of 1 year
or longer may be imposed

= Two CIMTs committed at any time after admission and
“not arising out of a single scheme™

Conviction of a Firearm or Destructive Device
Offense

Conviction of a Crime of Domestic Violence, Crime
Against Children, Stalking, or Violation of

Protection Order (criminal or civil)

Prostitution and Commercialized Vice

Conviction of two or more offenses of any type +
aggregate prison sentence of S vrs.
CRIMINAL BARS ON 212(h) WAIVER OF
CRIMINAL INADMISSIBILITY based on extreme
hardship to USC or LPR spouse, parent, son or danghter
= Conviction or admitted commission of a Controlled
Substance Offense other than a single offense of
simple possession of 30 g or less of marijuana
7 Conviction or admitted commission of a violent or
dangerous crime will presumptively bar 212(h) relief
7 In the case of an LPR, conviction of an Aggravated
Felony [see Criminal Deportation Gds], or any
Criminal Inadmissibility if remowal proceedings
initiated before 7 vrs of lawful residence in U.S.
CRIMINAL BARS ON ASYLUM based on well-
founded fear of persecution in country of remowval OR

WITHHOLDING OF REMOVAIL based on threat to
life or freedom in country of remowal

Conviction of a “Particularly Serious Crime™ (PSC),
including the following:
= Aggravated Felony [see Criminal Deportation Gds]
* All aggravated felonies will bar asylum
* Agoravated felonies with aggregate 5 years
sentence of imprisonment will bar withholding
* Agoravated felonies involving unlawful trafficking
in controlled substances will presumptively bar
withholding of remowal
> Violent or dangerous crime will presumptively bar
asylum
= Other PSCs — no statutory definition: sec case law

CRIMINAL BARS ON 209(c) WAIVER OF

CRIMINAL INADMISSIBILITY based on

humanitarian purposes, family unity, or public interest

(only for persons who have asylum or refugee status)

» DHS reason to believe that the individual is a drug
trafficker

> Conviction or commission of a vielent or dangerous
crime will presumptively bar 209(c) relief

Conviction of an Aggravated Felony
= Consegquences, in addition to deportability:

# Inecligibility for most waivers of remowal

# Permanent inadmissibility after remowal

#+ Enhanced prison sentence for illegal reentry
= Crimes included, probably even if not a felony:

* Nurder

+ Rape

*+ Sexual Abuse of a Minor

# Drug Trafficking (including most sale or intent to
sell offenses, but also including possession of
any amount of flunitrazepam and possibly certain
second or subsequent possession offenses where the
criminal court makes a finding of recidivisimn)

# Firearm Trafficking

* Crime of Viclence + at least 1 year prison
sentence **

4+ Theft or Burglary + at least 1 yeal
sentence **

# Fraud or tax evasion + loss to victim(s) =10, 0

* Prostitution business offenses

* Commercial bribery. counterfeiting. or forgery +
at least 1 year prison sentence *%

* Obstruction of justice or perjury + at least 1 yvear

prison sentence *%*
#+ Various federal offenses and possibly state
analogues (money laundering, various federal
firearms offenses, alien smmggling, failure to register
as sex offender, ete.)
Other offenses listed at 8 USC 1101(a)(43)

Attempt or conspiracy to commit any of the abowe

*
>

CRIMINAL BARS ON LPR CANCELLATION OF
REMOWVAL based on LPR status of 5 yrs or more and

contimaous residence in U.S. for 7 yrs after admission

{only for persons who have LPR. status)

> Conviction of an Aggravated Felony

= Offense triggering remowvability referred to in
Criminal Inadmissibility Grounds if committed
before 7 yrs of continuous residence in U.S.

Conviction or admission of the
following erimes bars the finding of
good moral character required for
citizenship for up to 5 years:

= Controlled Substance Offense
(unless single offense of simple
possession of 30g or less of
marijuana)

= Crime Involving Moral
Turpitude (unless single CIMT
and the offense in not punishable =
1 year (e.g., in New York, not a
felony) + does not involve a prison
sentence = 6 months)

# 2 or more offenses of any type +
aggregate prison sentence of 5
years

# 2 gambling offenses

» Confinement to a jail for an
aggregate period of 180 davs

Conviction of an Aggravated Felony
on or after Nowv. 29, 1990 (and
conviction of murder at any time)
permanently bars the finding of moral
character required for citizenship

“CONVICTION™ as defined for

immipration purposecs

A formal judgment of guilt of the
noncitizen entered by a cowrt,
OR. if adjudication of guilt has bee|
withheld, where:
(i) A judge or jury has found the
noncitizen guilty or the noncitizen
has entered a plea of guilty or noldg
contedere or has admitted
sufficient facts to warrant a finding
of guilt, and
(ii) the judge has ordered some form
of punishment, penalty, or restraint
on the noncitizen’s liberty to be
imposed
THUS:
> A cowrt-ordered drug treatment or
domestic violence counseling
alternative to incarceration
disposition IS a conviction for
immigration purposes if a guilty
plea is taken (even if the guilty
plea is or might later be vacated)
A deferred adjudication without a
cuilty plea IS WNWOT a conwviction
NOTE: A youthful offender
adjudication IS NOT a conwviction
if analogous to a federal juvenile
delinquency adjudication

g




" A
What Is a “Conviction” for
Immigration Purposes?

“Conviction” (8 USC §1101(a)(48)(A), INA 8101(a)(48)(A)):
FORMAL JUDGMENT OF GUILT entered by a court;

or

IF ADJUDICATION HAS BEEN WITHHELD, where:

a. Ajudge or jury has found the alien guilty or the alien has
entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a finding of guilt;

and

b. Thejudge has ordered some form of punishment, penalty, or
restraint on the alien’s liberty to be imposed.



"
ICE PROSECUTORIAL DISCRETION

MILITARY VETERAN OR MEMBER OF U.S. FORCES;

LONG TIME LAWFUL PERMANENT RESIDENT (i.e., green card
holder);

VICTIM OF DOMESTIC VIOLENCE, TRAFFICKING OR OTHER
CRIME;

PERSON IN THE WITNESS PROTECTION PROGRAM OR POLICE
INFORMANT

PREGNANT OR NURSING WOMEN,;

ELDERLY PERSON OR PERSON PRESENT IN THE U.S. SINCE
CHILDHOOD (i.e., Deferred Action for Childhood Arrivals); or

PERSON SUFFERING FROM SERIOUS MENTAL HEALTH OR
MEDICAL ISSUES OR FROM A PHYSICAL DISABILITY

See “Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement
Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens” dated
June 17, 2011 issued by former ICE Director, John Morton.



" J
Facilitating Parental Interests

m ICE Parental Interests Directive
m Frequently Asked Questions (FAQS)

m Parental Interests Directive Fact Sheet In
English and Spanish

m Both of these resources are posted at
http://www.ice.qov/about/offices/enforcem
ent-removal-operations/ero-outreach/



http://www.ice.gov/about/offices/enforcement-removal-operations/ero-outreach/

" J
SPECIAL IMMIGRANT JUVENILE
STATUS (SIJS)

= Pathway to lawful permanent resident status for
children
Not reunifying with one or both parents (i.e., based

on abuse, abandonment, neglect, public charge,
deceased or incapacitated parents, etc.);

whose best interests are not served by return to
their country of nationality/habitual residence.

m Requires a court order (i.e., sample order can be

found at
http://www.nycourts.gov/forms/familycourt/general.shtm I)



"
CONDITIONAL PERMANENT

*2-YEAR
EXPIRATION
DATE OF
PERMANENT
RESIDENT CARD
Issued pursuant
to INA §216,

8 U.S.C. §1186a.

RESIDENT

PERMANENT RESIDENT CARD

NAME VOID, VOID V

..ma,; <0101/80

C1USADO000000392SRCO000000039<<
2001010FB001022SLV<<<<<<<<<<<0
VOIDCEVOIDCLCLCLLLLLLLCLLLLLLLCLLL

PHOTO SIDE

PERMANENTRE&DENTCARD

wraon (destitiod by 1 aerd In sathavized 1o work and reside |

< THENFNTHERENHTEN
REVERSE

*USUALLY ISSUED IN 10-YEAR INCREMENTS

= CONDITIONAL LPR

Married couple

must file a Form

I-751, Joint
Petition to
Remove
Conditions,
within 90 days of
2"d anniversary
of granting of
Immigration
status.



"
IMMIGRATION PITFALLS INVOLVING
DIVORCE

Divorce may result in following immigration
consequences:

Termination of conditional LPR status for spouse
and foreign-born child;

Denial and/or delay of filing for U.S. citizenship
through naturalization (i.e., 3 years for LPR
obtained through marriage to a U.S. citizen);

Denial of pending immigrant visa for spouse
and/or foreign born child;



" S
VICTIMS OF DOMESTIC
VIOLENCE

m VAWA Self Petitions for Conditional Lawful
Permanent Residents

m VAWA Battered Spouse/Children Waivers
m VAWA Cancellation of Removal

m U or T visa — Victim of a Crime/Trafficking



" S
FORM I-751 WAIVER OF
FILING OF JOINT PETITION

Marriage entered into in good faith, but the
marriage was terminated because of:

m Divorce; or
m Death of U.S. citizen spouse; or

m Being subjected physical battering and/or
extreme mental cruelty; and

m Applicant would suffer extreme hardship if
returned to his/her native country.




"
VICTIM OF DOMESTIC VIOLENCE:
Violence Against Women Act (VAWA)

Self-Petitions

= A path to LPR status for certain domestic violence
victims (child or parent) at the hands of abusive
USC/LPR spouses;

m No physical abuse required,;

m “Any credible evidence” required and no court,
police or other government involvement necessary.

See INA 8204, 8 USC 81154; INA §245, 8 USC 1155



"
VICTIM OF DOMESTIC VIOLENCE:
Violence Against Women Act (VAWA)

Battered Spouse/Child Waivers

= A path to unrestricted LPR status for conditional
LPR’s who are victim to domestic violence of USC or
LPR spouses or parent:

m No physical abuse required;
m Evidentiary standard is "any credible evidence;”

m No court, police or other government involvement
required.

See INA §216(c)(4), 8 USC §1186a(c)(4)



" J
VICTIM OF DOMESTIC VIOLENCE:
Violence Against Women Act (VAWA)

Cancellation of Removal

= A path to LPR status for certain non-USCs who are
domestic violence victims at the hands of abusive
USC/LPR spouses, USC/LPR parents and persons

with USC/LPR children in common with abusive
USCs/LPRs.

m Requires 3 years of continuous presence in U.S,;
m Evidentiary standard is “any credible evidence.”

m No court, police or other government involvement
required.

See INA §240A(b)(2), 8 USC §1229b(b)(2)



" A
VICTIM OF DOMESTIC VIOLENCE:
U VISA = VICTIM OF A CRIME
m Must be victim of a qualifying crime/criminal

activity (i.e., may include family violence, sexual
assault and felony assault).

m Must suffer substantial harm as a result of the
gualifying crime/criminal activity.

m Must cooperate with “Certifying agency (i.e.,
federal, state, or local law enforcement agency,
prosecutor, judge, or other authority responsible for
the investigation and/or prosecution of a qualifying

crime or criminal activity).

See INA §101(a)(15), 8 U.S.C. §1101(a)(15); INA §214(p), 8 U.S.C.
§1184(p): INA §245(m), 8 U.S.C. § 1255(m); 8 CFR §214.14



"
VICTIM OF DOMESTIC VIOLENCE:
U VISA - VICTIM OF A CRIME

m Must obtain signed U visa certification
signed within the previous 6 months by:

(1) The head of the certifying agency, or any
person(s) in a supervisory role who has been
specifically designated by the head of the
certifying agency to issue U nonimmigrant
status certifications on behalf of that agency;
or

(i) A Federal, State, or local judge



"
T VISA: TRAFFICKING VICTIMS
PROTECTION ACT OF 2000

m Subject to “severe trafficking”

m Agree to assist In enforcement or Is
less than 18 years old and

m \Would suffer “extreme hardship

Involving unusual and severe harm
upon removal”

m Limited wailver for crimes



WHERE TO GET

HELP?

Immigration
Resources



" S
HELPFUL CRIMINAL
OFFENSE CHARTS

m NY State Offense Checklist at
www.Immigrantdefenseproject.org

m Out-of-state and Federal offense
Checklists available at
www.defendingimmigrants.org



http://www.immigrantdefenseproject.org/
http://www.defendingimmigrants.org/

" S
RESOURCES

Seeking assistance:

IMMIGRANT DEFENSE PROJECT — HOTLINE
(Available Tues. & Thurs. 1:30 p.m.-4:30 p.m.)
(212) 725-6422; www.immigrantdefenseproject.org

(Representing Immigrant Defendants in New York,

5th edition, written by Manny Vargas and available for order
at www.immigrantdefenseproject.orq)



http://www.immigrantdefenseproject.org/
http://www.immigrantdefenseproject.org/

"
RESOURCES

Seek assistance:

IMMIGRATION INTERVENTION PROJECT — SANCTUARY
FOR FAMILIES, NYC FAMILY JUSTICE CENTER

www.sanctuaryforfamilies.orqg

ILRC’s (2010) Bench Book for Juvenile and Family Court
Judges available at
http://www.ilrc.org/files/2010 sijs benchbook.pdf

COMING SOON!!
New York State Regional Immigration Assistance Centers


http://www.sanctuaryforfamilies.org/
http://www.ilrc.org/files/2010_sijs_benchbook.pdf

" S
Immigration/Criminal
Website Resources

m NYSDA www.nysda.orqg

m Immigrant Defense Project www.immigrantdefenseproject.org

m Defending Immigrants Partnership www.defendingimmigrants.org

m NLG National Immigration Project
www.nationalimmigrationproject.org

m Immigrant Legal Resource Center www.ilrg.org

m Columbia Law School Collateral Consequences Calculator
http://ccnmtl.columbia.edu/portfolio/law/collateral consequen.html



http://www.nysda.org/
http://www.immigrantdefenseproject.org/
http://www.defendingimmigrants.org/
http://www.nationalimmigrationproject.org/
http://www.ilrg.org/
http://ccnmtl.columbia.edu/portfolio/law/collateral_consequen.html

