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INTRODUCTION

This toolkit is meant to provide courts
with considerations and guidance for [ Forasimilartoolkit

) o developed by the Pacific
adopting policies for remote and Justice Strengthening
hybrid proceedings, as well as a menu Institute, and an
of options for achieving success with  Ntérnational perspective

. . on remote proceedings,

remote and hybrid proceedings that  ¢qe here.
are mindful of court budgets and

capacity. [1]

These resources and guidance come from several
sources. Some were developed by courts in
anticipation of post-pandemic remote hearings.
Others are examples of pandemic policies that can
be used post-pandemic. Academic research,
national webinars, technical assistance work, and
conversations with courts and experts from around
the world have also informed NCSC's thinking in
this area. Additional NCSC resources on remote
proceedings are available here. For a quick video
overview, check out NCSC’s hybrid hearings tiny
chat.

WHY DEVELOP STATE OR
JURISDICTION-WIDE POLICIES?

e Clear policies promote fairness and transparency
for all court users.

e Standardization can improve performance,
reduce costs, decrease errors, and will help
courts process cases more efficiently.

, e Continued use of remote proceedings post-

. y pandemic will increase access for all court-users.



https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings
https://vimeo.com/showcase/8536177/video/558793392
https://vimeo.com/showcase/8536177/video/558793392
https://worldjusticeproject.org/sites/default/files/documents/PJSI%20-%20Remote%20Court%20Proceedings%20Toolkit.pdf

Equal access: Does the remote
proceeding policy permit all court users
G“IDING PRINCIPI.ES to participate equally and equitably
both remotely and in person? How does
When developing policies for it account for people who are not able to
remote proceedings, it is use technology? People who need
important to ensure these interpretation for limited English

olicies promote judicial ..
P o P ) _J ) proficiency? People who need
principles including fairness .
accommodations for access?

and equality.
Due process: Will the policy allow
- . . people to meaningfully participate in
Key ﬂllldlﬂg Prmc'ples hearings regardless of their method of

appearance? Does the policy
appropriately balance safeguarding
rights with user access? How will
technology challenges that happen mid-
hearing be handled to ensure that
people’s rights are not violated? [i]

Transparency: Is the policy clear and
understandable? Is it available in
languages that are not English? How
does it allow for public access? How is it
communicated to the public and which
court forms, notices, websites, or
outreach practices might need to be
modified? Can the policy be easily found
and understood by all court users?
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GUIDING PRINCIPLES
CONTINUED

Fairness: Does the policy address the needs of
all court users? Does it provide adequate
options for people to appear both remotely
and in person?

Standardization: Does the policy ensure that
court-users will encounter the same processes
in all courts across the jurisdictions? If there
are differences in policy for particular courts or
particular cases or proceeding types, are there
clear justifications for those differences?

Safety: Does the policy safeguard against
inappropriate disclosure of personal
information? Are there provisions in place to
notify participants about live-streaming and to
guide participants about how to safeguard
personal information that might be visible if
they are appearing from home or a location in
their community? Does the policy consider
trauma-informed principles to allow parties to
fully participate?




Additional
considerations

This NCSC resource has more information about guiding principles
and how to incorporate them into virtual hearings. [ii] If you'd like to
see the principles explained in the style of Goodnight Moon, as read
by five state supreme court justices, here you go.

This can be a good opportunity for court communities to consider
their values and guiding principles. [iii] The body making
recommendations or decisions about remote proceeding policies
should take time to reflect on what is important in their jurisdiction
and to the court-users that they serve. The how-to information in the
Strategies section may be helpful here as you gather information
from stakeholders about guiding principles.



https://www.ncsc.org/__data/assets/pdf_file/0014/42332/Guiding-Principles-for-Court-Technology.pdf
https://vimeo.com/showcase/8081278/video/457812738
https://vimeo.com/showcase/8081278/video/457812738

Module 1: REMOTE
PROCEEDING BASICS

e What is a "Remote Proceeding?"

e Why Remote Proceedings?
o Reduce Barriers to Appearing
in Court
o User Preference
o Better Public Access
o Court Improvement
Considerations

REMOTE PROCEEDING TOOLKIT



What is a "Remote

Proceeding?"

e For purposes of this toolkit, a
remote proceeding is any
proceeding where at least one
participant appears by video
conference or telephone. This
includes proceedings where all
parties appear virtually and
proceedings where some parties
appear in-person and some
appear virtually/telephonically.

e This toolkit covers some basic
concepts applicable to all types of
hearings where at least one party
appears remotely. There are
special considerations for hybrid
hearings where there are parties
appearing remotely and in-
person, including placement of
equipment and due process
considerations. NCSC is
developing solutions for hybrid
hearings in its Hybrid Hearings
Improvement Initiative in pilot
sites across the country.

e Courts adopting remote
proceeding policies
should ensure that their
policies include a
definition of a remote
proceeding.

¢ Consider broad
definitions to allow for
flexibility.

State Spotlight: Arizona's
Continuity of Court Operations
Workgroup defines a remote
hearing as “any court hearing
where one or more participant
uses a technology-based
platform, such as Zoom, Teams,
WebEXx, Skype, GoToMeeting,
bridgelines, conference call lines,
telephone, or similar technology
to participate in the court
hearing.”

Remote Proceedings Toolkit


https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings
https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings

Why Remote
Proceedings?

Allowing remote participation supports due process,
equal access, transparency, fairness, and safety. Remote
proceedings reduce barriers to appearing in court,
improve public access, and are responsive to the diverse
needs and preferences of court users.




Reduce Barriers to
Appearing in Court

Participants in NCSC's 2021 State
of the State Courts survey
identified the following barriers
to physically attending court:
distance to court (49%); time off
work or school (41%);
transportation (30%); disability
access (23%); childcare (22%).

In-person hearings can create serious barriers for court users. People must take time off
work, travel to a courthouse (navigating public transportation in some circumstances,
paying for gas and parking, driving long distances in rural jurisdictions), and finding
childcare. [iv] Additionally, in-person hearings can be difficult for some people with
disabilities, [2] and some people may feel uneasy going to a physical courthouse if they
are undocumented or have been involved in the criminal justice system. Remote
hearings can also increase participation for survivors of violence who may feel safer
appearing remotely when appropriate. [v] Allowing remote appearances can eliminate
these barriers and create better participation in court hearings.

[2]lt is important to keep in mind that the needs of people with
disabilities are highly individualized and for some people with
disabilities, in-person proceedings are more accessible. If a court
user identifies as a person with a disability, it is critical to ask the
person what they need to meaningfully participate. Accessibility
and accommodations are discussed more in various sections of this
toolkit.



In a 2023 study of self-represented court users in Indiana, court users reported that
having a remote option reduced barriers to appearance. According to the study,
“Unrepresented litigants in remote courts had generally positive experiences. They
voiced that online civil courts are more convenient than in-person courts and as easy to
navigate as in-person courts.” [vi]

And in fact, early data suggests that remote proceedings increase participation. Data
from the Maricopa County Justice Courts in Arizona, for example, showed a change in
failure-to-appear rates in eviction cases from about 40% to as low as 13%. [vii]

User Preference

Initial surveys show that court users want the option to appear remotely

Most participants in the 2022 NCSC State of the State Courts survey would
consider appearing remotely for some type of court proceedings, including jury
screening, civil trials and hearings, and alternative dispute resolution processes
such as arbitration or mediation. [viii]

A 2023 study of self-represented litigants in Indiana who appeared remotely
found that court users preferred remote appearance options. [ix]

A 2021 study commissioned by the D.C. Bar "

Foundation about the use of remote
hearings in family law cases found that most
participants reported that remote hearings
eliminated challenges with appearing for
court hearings and that they preferred
remote hearings, particularly for shorter
hearings. [x]

Remote Proceedings Toolkit 10




Better Public
AcCcess

Livestreaming or remote access to court proceedings has allowed public
participation in the judicial process in a more robust way, which can bolster
public trust and confidence in the legal system. People can view court
proceedings more easily and gain a better understanding of the judicial process.
This has been particularly useful for researchers, court watchers, news
organizations, and law students. However, there are privacy considerations for
courts to keep in mind as they think through how to balance public access and
the wider access that streaming creates. These considerations are discussed in
the Public Access section of this toolkit.
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Court Improvement
Considerations

Remote hearings can improve
court processes so long as court
leadership considers how
processes can be modified to
ensure the appropriate balance of
efficiency and procedural fairness
and develop appropriate plans.
Courts should embrace this
opportunity to process map and
evaluate current procedures and
case flows and consider what
barriers or challenges currently
exist, and how shifting to remote
hearings could allow the court to
redesign those processes for
improvement.

Better participation will lead to
better outcomes and increased
public trust in courts. Remote
hearings can also lead to
smoother functioning of hearings.

[xi]
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What is the status of remote
proceedings across the U.S.?

Recognizing the value of remote proceedings for courts and court users,
several jurisdictions have developed policies or made rule and statutory
change to address the continued use of remote proceedings, post-

pandemic.

For a full survey of how states and jurisdictions across the U.S. currently
address remote proceedings, including links to court rule and statute,
check out NCSC's July 2023 National scan of authority for remote or virtual

court proceedings.

.
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https://www.ncsc.org/__data/assets/pdf_file/0029/94556/Allowed-Remote-or-Virtual-Format-2023.08.28-.pdf
https://www.ncsc.org/__data/assets/pdf_file/0029/94556/Allowed-Remote-or-Virtual-Format-2023.08.28-.pdf

Module 2: CREATING
REMOTE PROCEEDING
POLICIES

e Strategies

e Task Forces
o How-To
o Key Questions
o Participation/Input Checklist
o Surveys
= How To
= Samples

REMOTE PROCEEDING TOOLKIT



Gather feedback from stakeholders. Feedback
from a broad range of stakeholders is critical.
Include judges, court staff, lawyers - private bar,
legal services and public defenders, self-
STRATEGIES represented litigants, parties in criminal cases,
justice partners, the disability community, and
community organizations such as victim’s rights

It is critical to have clear policies so organizations and other community leaders.

that court users understand when Court user feedback is critical here.

remote proceedings are possible and

how to participate in court Use a variety of methods to collect feedback.
proceedings remotely. In July 2022, Use paper and electronic surveys, focus groups,
the Conference of Chief Judges and interviews, and stakeholder-based bodies such
Conference of State Court as task forces to obtain information. Make sure

written materials can be read and understood by
a wide audience and are translated into
languages that are prevalent in your community.

Administrators adopted a resolution
encouraging states and jurisdictions
to create policies around the use of

remote proceedings. As you develop Don’t make blanket assumptions about

remote hearing policies use the particular case types (e.g. all criminal hearings
following best practices to gather must be in person or all evidentiary hearings
information: must be in-person). Rather use the guiding

principles outlined above, additional principles
important to your court community, and the
realities of your community to create your own

policies.
Several states including Identify challenges and successes. What does
Arizona. California. Idaho your state do well? What is a challenge? How

might challenges be addressed? Identify ways to
collect information from courts in your states
about experiences with remote proceedings to
assist with statewide policies.

lllinois, lowa, Maryland,
Michigan, Minnesota, and
Utah created task forces
to address the continued
use of remote hearings
post-pandemic.

Reasses policies regulary. Don’t assume that

once you have a policy in place you are done.
Reasses the policy using court data and

feedback from judicial officers, court staff, court
users and other key stakeholders to make sure

the policy still conforms to your guiding

principles. 15
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https://www.ncsc.org/__data/assets/pdf_file/0029/75809/Recommended-Remote-and-In-Person-Hearings-in-Arizona-State-Courts-in-the-Post-Pandemic-World-2222022-FINAL.pdf
https://www.courts.ca.gov/45585.htm
https://isc.idaho.gov/EO/Order-January-6-2023-Re-Remote-Court-Proceedings.pdf
https://isc.idaho.gov/EO/Order-January-6-2023-Re-Remote-Court-Proceedings.pdf
https://www.illinoiscourts.gov/courts/additional-resources/remote-proceedings/
https://www.iowacourts.gov/newsroom/news-releases/iowa-supreme-court-forming-remote-proceedings-task-force/
https://www.courts.state.md.us/media/news/2022/pr20220331
https://www.courts.michigan.gov/4afc1e/siteassets/covid/lessons-learned/final-report-lessons-learned-findings-best-practices-and-recommendations-111921.pdf
https://www.mncourts.gov/Help-Topics/oneCourtMN-Hearings-Initiative.aspx
https://www.ksl.com/article/50330501/utah-courts-will-still-hold-virtual-hearings-after-pandemic-chief-justice-says
https://ccj.ncsc.org/__data/assets/pdf_file/0021/80373/07272022-Clear-Policies-for-Virtual-Hearings.pdf

Task-Force How-To

The following sections contain tools for
convening a task force to make
recommendations on remote proceedings.

A task force may be helpful
Key QLI estions: to ensure input from a
variety of stakeholders,
thoughtful consideration of
process changes that may
need to happen, and
opportunities for user
testing.

Who is responsible for convening the task force?

What should the task force do? Obtain
stakeholder feedback? Make
recommendations?

What is the timeline for recommendations?

What is the task force's duration? Is it time-limited to make
recommendations about a particular need with regard to remote
proceedings? Should it be a standing task force or commission that meets
regularly to assess policies?

Who should participate in the task force in your community? Ensure
diverse representation from court users, court staff, judges, justice
partners, and attorneys. Consider “non-traditional” partners, like social
service providers whose clients use the courts, as well as researchers and
academics who may study the courts, in order to understand the
experiences and needs of court-users that may not have been previously
taken into account.

16



Task Force
Participation/Input
Checklist

You can use the following checklist to identify task force
participants. The level of participation of members may vary
but try to seek input from the following groups:

O

Judges from a variety of court types (criminal, civil, juvenile,

family, small, medium, large)

O

Court administrators from a variety of court types (criminal, civil,

juvenile, family, small, medium, large)

O

O

O

Courtroom staff, including bailiffs and court reporters
Court self-help staff and court clerks

Civil attorneys including private practitioners and attorneys who

work for civil legal service organizations

O

Criminal attorneys including prosecutors and public defenders
Attorneys who practice in child welfare and juvenile cases
Court users, including self-represented litigants

Court interpretators

Other community partners like social service providers,

academics and community college faculty, local government
officials, representatives from the disability community, other local
affinity groups, victim’s rights organizations, and community
leaders

17



O
User-Feedback How-To &

Samples

Collecting court user feedback is critical in all stages of developing, assessing,
and refining remote proceedings policies to ensure that policies support user
access and do not create inadvertent barriers.

Feedback from court staff about policies and the use of remote proceedings is
also critical.

User feedback can be simple and straightforward. Think about using short
surveys after remote hearings or post links to surveys on court social media.

Look at the sample surveys at the end of this section for examples.

Take a prerecorded training about user testing and review the materials here.

Many jurisdictions, including lllinois, Minnesota, Utah, the Phoenix Municipal
Court, the King County Superior Court in Washington state and D.C., have
surveyed court users about their experiences with remote hearings.

Key questions for stakeholder surveys include questions about:

-Ease of process

-Ability to participate meaningfully in the hearing
-Benefits of being able to appear remotely
-Barriers caused by technology

-Barriers caused by not being in-person

Click on a state to see their sample surveys or reports

L] &
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https://nationalcenterforstatecourts.app.box.com/s/9osvomyvhy98jkszuckrykp9nk3uum6q
https://nationalcenterforstatecourts.app.box.com/s/ljwqi160o7td223l0adb5nf5ucc46vv7
https://nationalcenterforstatecourts.app.box.com/s/khghc0nucavqdnckuklqw2o2q6j2zf08
https://nationalcenterforstatecourts.app.box.com/s/0rx21mvp7n1lmebtkvhdaldt2w6tpvps
https://nationalcenterforstatecourts.app.box.com/s/zr2liar6jgqt4k3e498xmj938anfuema
https://www.surveymonkey.com/r/GHK9G89
https://vimeo.com/738650155

Module 3:
TECHNOLOGY
CONSIDERATIONS

e Selecting the Technology Platform
o Key Questions Checklists
= For Technology Platform
= For Contracting digital
services

e Addressing Barriers to Technology
Access
o Court Capabilities
o Court User Barriers
o Flexibility & Resources

REMOTE PROCEEDING TOOLKIT



Selecting the Technology
Platform

Regularly reassess the technology you are already using and determine if a
change is needed. Technology is a tool, not a fix-all. Make sure to think about
your guiding principles as you consider how to incorporate technology into
court processes and hearings. And remember, language access and disability
accommodation considerations should be part of the remote hearing policy
and should be factored into technology decisions. To help in this process, NCSC
created an interactive online tool (as well as a pdf and physical booklet) that
will help you think through considerations and allow you to incorporate
guiding principles. You can access the tool here: www.ncsc.org/exitingtech.

Consider outlining technical specifications for remote proceeding platforms in
court rule. Both Georgia and Vermont require that any platform used for
remote proceedings must allow all participants to see, hear, and communicate
with each other. (Note that these requirements also impact courtroom
equipment and courtroom set-up.)

California has created its own digital trial court platform called CourtStack that
incorporates key digital security features and can interact with a number of
court case management systems to incorporate e-filing and calendaring
through the digital court platform.



http://www.ncsc.org/exitingtech
https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://courtstack.org/

Key Questions
About Technology
Platforms

The following checklists outline some key questions to ask
about technology platforms and court use of platforms:

0 Do court staff find it easy to use?

0 Are court users able to connect easily with the platform?

o If this is a new platform, has it been tested by court staff and users?
o Will the platform allow for simultaneous interpretation?

o0 Does the platform allow for captioning and other accessibility
requirements? [xii]

o Does the platform allow for the hearing to be recorded? Can these
hearings be used to establish a court record?

0 Does the platform allow for viewing and exchanging documents?
0 What is the cost of the platform?

0 Will there be a cost to court-users? If yes, use another platform to ensure
access and avoid due process concerns.

o If changing platforms, what steps do you need to take to ensure
continuity of services? (See the next section about contracting for digital
services for more information.)

21



Additional
considerations

This resource from the California Commission on
Access to Justice and adapted by the Conference of
Chief Justice, the Conference of State Court
Administrators also has an excellent list of
considerations regarding technology platforms. [xiii]

22



https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf

Key Questions For
Contracting Digital
ServicesxV]

0 Have you considered data ownership?

Who owns any data created by use of the platform? How does this
intersect with privacy laws and public record laws in your
jurisdictions? What steps will your court need to take to ensure that
data is protected? How will data errors that impact court users be
handled?

o Will your court and court users be able to adapt and modify the
technology in any way to meet the needs of the court?

o0 Who is responsible for providing platform support? If court users
must go to the platformm company for technical support, what does
this look like?

o How will updates to the platform be handled? Will you need to
purchase new licenses in the future?

0 What happens if the platform is no longer supported (i.e. if the
technology company decides to retire the platform)? Do you have a
plan to transfer platforms?



Court Broadband Considerations: Some
courthouses are located in areas where
broadband is either not available or not reliabe.

ADDRESSING This may impact a court’s ability to realistically

conduct remote hearings. (This Arizona report
has good information about court technology
BARRIERS infrastructure.) Courts should consider their
own technology capacity in creating policies
about remote proceedings. However,
courthouses in locations with limited or no

The followmg sections brooadband access are likely in rural areas

address some common where people may also experience
technology barriers (often transportation barriers and must travel long
referred to as the “digital distances to courthouses. Given this, remote
divide”) and strategies to proceedings may be particularly important in

. 5 these communities. Courts in these areas
help with these barriers. : :
should consider grants or funding to

modernize court technology if appropriate.

Hybrid Proceedings: If a proceeding is a hybrid
proceeding (some parties are appearing in
person and others are appearing remotely), do
courtrooms need additional equipment to

State Spotlight: ensure that all participants can hear and see

e’ Eire I e ezl Pistier ame each other and that a clear record can be
the Administrative Office of the captured? Do these requirements need to be
lllinois Courts received a built into court rule? [xv] Check out this short

Technology Modernization Grant
that they used to rewire
courthouses and purchase
equipment for remote hearings Virtual Courtroom Structure: This NCSC

in rural lllinois counties. resource contains examples of how courtrooms

video to learn more.

in Vermont and lllinois have structured their
courtroom equipment. [xvi] The NCSC Hybrid
Hearings Improvement Initiative also funded

courtroom technology for several pilot courts in
both urban and rural areas.

24
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https://www.azcourts.gov/Portals/0/Recommended%20Remote%20and%20In-Person%20Hearings%20in%20Arizona%20State%20Courts%20in%20the%20Post-Pandemic%20World%20(2222022%20FINAL).pdf?ver=icwT9Yfh-RgoBZB0Z4D2MQ%3d%3d
https://vimeo.com/showcase/8536177/video/558793392
https://vimeo.com/showcase/8536177/video/558793392
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings
https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings

Court Users:

Equipment Barriers

The Challenge: Although one study indicated
that 85% of Americans own a smartphone and
97% own a cell phone and at least three-
quarters of Americans own a computer or
tablet of some sort, [xvii] the reality is that
owning a device does not mean that a court
user is well equipped to access a remote
proceeding. Their devices may not have good
cameras or microphones. (Data and
broadband access are also discussed in the
next section.)

Strategies:

e Provide kiosks in courthouses and/or other
community locations where people can go to
access hearings remotely. Ensure that these
kiosks are located in private spaces, particularly
kiosks hosted by community partners. Learn
more about Kiosks in this short video.

¢ |dentify community points for access and
provide this information with hearing notices
about schools, libraries, McDonalds, Starbucks,
or other local businesses that offer free Wi-Fi.

e Consider whether users can “check-out”
equipment from the court [xviii] or public

library. [xix]

e Ensure phone participation is always an option.

State
Spotlight

Minnesota Legal Services has placed 270
kiosks in commmunity locations
throughout the state which can be used
to access remote hearings.

Travis County, Texas provided iPads and
hotspots to jurors for virtual jury trials.

D.C. has a number of remote hearing
sites in community locations.

New Mexico has partnered with the
Navajo Nation to place kiosks in chapter
houses so that litigants can access state
court hearings from their communities
in the Navajo Nation.

NCSC's Hybrid Hearings Improvement
Initiative funded kiosks in courthouses
and community locations in Alaska,
Michigan, and Mississippi.

Maryland has partnered with public
libraries to loan equipment and hotspots
to court users.

Hawaii created a Wi-Fi map so users can
identify Wi-Fi locations. Minnesota-
based Land O’Lakes, Inc. also has a Wi-Fi
map.

25


https://vimeo.com/showcase/8536177/video/489852164
https://vimeo.com/showcase/8536177/video/489852164
https://vimeo.com/showcase/8536177/video/489852164
https://www.dccourts.gov/sites/default/files/Remote-Hearing-Sites-Tip-Sheet-3.pdf
https://eleventhdistrictcourt.nmcourts.gov/justice-stations/
https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings
https://www.ncsc.org/consulting-and-research/areas-of-expertise/access-to-justice/remote-and-virtual-hearings/hybrid-hearings
https://mdcourts.gov/sites/default/files/import/legalhelp/pdfs/srlresourceslibraries.pdf
https://histatelawlibrary.com/home/hawaii-free-wi-fi-hotspots/
https://www.landolakesinc.com/Press/News/american-connection-project-interactive-wi-fi-map

Court Users: Broadband/Data
Access Issues

The Challenge: At least 21 million Americans do not have broadband access [xx] and
others may have infrequent access to the internet due to resource challenges such as
pre-paid phone or data plans that are not always active or inconsistent access to devices.
Although surveys suggest that a high percentage of Americans have a smartphone or
access to a smartphone, it is important to remember that not all smartphone owners
have consistent coverage. Some have plans with limited data and others may not always
have service.

Strategies:
Kiosks are also an option for these users.

Identify community points for access and provide this information with hearing
notices about schools, libraries, McDonalds, Starbucks, or other local businesses that
offer free Wi-Fi.

Ensure phone participation is always an option.

Consider whether there is a role for your court/jurisdiction in advocating for
increased broadband access in your community. For example, Michigan’'s Task Force
recommends that their state court administrator, judges’ associations, and the State Bar
of Michigan “coordinate a plan to advocate for the adoption of legislative appropriations
to modernize the state's broadband and technology infrastructure.” [xxi]
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Court Users: Technology
Knowledge Issues

The challenge: Some court participants may not feel comfortable using
technology. These participants include parties, attorneys, and court staff.
This is a place where user testing and feedback can be important, both in
identifying barriers and developing strategies and resources for users who
do not feel as comfortable with technology.

Strategies:

e Ensure there are clear instructions (ideally available in several formats and languages,
including written and video) provided to court users about how to log on, the technology
platform, whom to contact if a user is having problems, and expectations about the wait
time and the hearing. Sample instructions from various states are available in this toolkit
here.

e Provide dedicated technology training to court staff and judges, including training on
how to enable interpretation, captioning, and other accessibility tools.

e Ensure phone participation is always an option.

e Build a “tech check” into the hearing process. This may include asking users to log on
early to test equipment and designating a staff person to ensure that users' technology is
working correctly. Consider having court staff contact litigants days in advance of the
hearing to run tests on equipment and a user's comfort using the system—which can
pay dividends for a user’'s experience during the hearing and increase court appearance
rates.

e Some courts have identified court-based helpers who can assist both users and court
staff with technology. Courts should consider whether to request staff or train volunteers
for this role.
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https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf

Technology Knowledge
Issues Continued

e User testing of technology before deciding on a particular technology can
help identify technologies that may be easier for users. Ensure user testing
includes limited English proficient users and users with disabilities.

e Even court users who are more familiar with technology will benefit from
clear information about how to access technology for a hearing and how to
ensure quality internet connections. Examples of resources for technology
instructions and what-to-expect documents are included in this toolkit.

State
Spotlights:

Vermont has court staff who act as “tech bailiffs” to address
technology problems during hearings, ensure that technology is
working for court users, and help court staff troubleshoot
technology questions from court users.

Michigan’'s Committee recommended that court staff be trained
annually on technology use.

The Phoenix Municipal Court has a dedicated video bailiff staff
position. The video bailiff assists both court staff and court users
with technology during remote proceedings.
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https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://nationalcenterforstatecourts.box.com/s/syyarw2fjbmab8shrzzcezzlt8gtzdqj

Flexibility & Resources

In-person should always be an option. Some users will
prefer to be in person, and for some people with disabilities,
it will be necessary for them to participate in person.

Flexibility:

Flexibility is essential to ensure due process and equal
access. Some examples of flexibility include:

o Ifa certain hearing type is presumptively remote or
iNn person, create a clear process for parties to
request a change. Parties should be able to request
a change without having to travel to court and
appear before a judge. Consider allowing these
requests to be made via email, phone, or a web-
based form.

« Allow telephonic appearance for users who want to
appear remotely and are not able to use video.

Technology
Resources

These NCSC
resources have
information about
considerations
when selecting
technology and
technology needs.

« Do not sanction parties for non-appearance until ensuring that their

failure to appear was not the result of a technology failure.

« Beready to grant continuances if the party or participant experiences a

technology problem.
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https://www.ncsc.org/__data/assets/pdf_file/0021/66108/Courtroom-Technology.pdf
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://www.ncsc.org/__data/assets/pdf_file/0023/75371/Remote-and-Virtual-Hearings-Technology-Considerations-LAB.pdf
https://ncsc.contentdm.oclc.org/digital/collection/tech/id/1103/

Module 4: WHAT
PROCEEDINGS?

e |ntroduction & Identifying
Benchmarks
o Length of Proceedings
o Evidence
o Rights & Constitutional
Considerations
o Convenience & Party
Considerations

e Court Services and Programs

e Tools & Resources
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Introduction:

This section provides guidance and examples about identifying
the types of proceedings that may be more appropriate for
remote participation or for in-person participation. Several
jurisdictions have issued guidance and created court rules about
the types that are presumptively in-person or presumptively
remote. For a full survey of how states and jurisdictions across
the U.S. currently address remote proceedings, including links to
court rules and statutes, check out NCSC's July 2023 National
scan of authority for remote or virtual court proceedings.

ldentifying Benchmarks:

Some suggested benchmarks are on the pages that follow with
examples of courts that have adopted policies based on these
benchmarks, but there may be others relevant to your jurisdiction.
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https://www.ncsc.org/__data/assets/pdf_file/0029/94556/Allowed-Remote-or-Virtual-Format-2023.08.28-.pdf
https://www.ncsc.org/__data/assets/pdf_file/0029/94556/Allowed-Remote-or-Virtual-Format-2023.08.28-.pdf

Length of Proceeding

States that have considered post-pandemic remote
proceedings have made some shorter proceedings
presumptively remote. [xxii]

Examples:

« Scheduling conferences
« Status hearings

o Arraignments and pleas agreements (particularly where
incarceration is not anticipated)

« Non-evidentiary motion hearings

Long periods of time on videoconferencing software can lead to exhaustion,
irritability, and difficulty with decision-making. [xxiii] Tips for holding
longer proceedings remotely are also addressed in Modules 5 and 7 (Tips for
Remote Hearings and Cautions).
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Evidence

Will Evidence Be Presented?

If not, the proceeding may be appropriate for remote appearance. For example, Arizona
recommends that many non-evidentiary proceedings be presumptively remote.

However, not all evidentiary proceedings need to take place in-person. The following
sections break out some considerations about evidence when making decisions about
how to hold evidentiary proceedings.

What Type of Evidence Will Be Presented?

Can the evidence be adequately and fairly considered in a remote setting? Will parties
be able to see physical or documentary evidence presented in a remote format? Does
the courtroom have adequate technology to support evidence sharing in remote
proceedings?

Physical evidence will be harder to accommodate in remote hearings than documents
or photographs.

Georgia's court rule regarding remote proceedings requires that “[a]ll participants must
be able to see, hear, and otherwise observe any physical evidence or exhibits presented
during the proceeding, either by video, facsimile, or other method.” [xxiv]

Connecticut’'s guidance about remote proceedings, post-pandemic, has a remote
presumption for bench trials in cases where there are no interpreters and that do not
have numerous exhibits. [xxv]
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https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://www.jud.ct.gov/HomePDFs/ConnecticutGuideRemoteHearings.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf
https://www.ncsc.org/__data/assets/pdf_file/0018/40365/RRT-Technology-ATJ-Remote-Hearings-Guide.pdf

Virtual Or In-Person

The following examples highlight some state decisions about
presumptively remote or in person hearings.

Click on a state to see their guidance or
recommendations

Alaska: Trials and evidentiary
hearings, most child welfare
hearings, and contested
hearings in a number of
other case types are in-

person. Most other hearings remotely.
are remote.

Maryland: Criminal and civil trials are
presumed to be in-person. A number of
criminal hearings including arraignments
and plea agreements where incarceration is
not anticipated are presumed to be remote.
Many civil non-jury evidentiary proceedings
are also presumptively remote as are order
of protection hearings.

Arizona: Hearings involving
witness testimony, jury
selection, and trials, as well as
bench trials are in-person. Other
proceedings may take place

Minnesota: Presumption that
most non-evidentiary civil
hearings are remote.

Michigan: Presumption that certain types of
civil proceedings including pre-trial hearings
and motions, as well as certain limited criminal
proceedings, including arraignments are
remote. Trials and evidentiary proceedings are
presumed to be in-person but could be remote
if there is agreement by all parties and the

court. -~
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https://mncourts.gov/mncourtsgov/media/Judicial_Council_Library/Policies/500/525.pdf
https://www.ncsc.org/__data/assets/pdf_file/0029/75809/Recommended-Remote-and-In-Person-Hearings-in-Arizona-State-Courts-in-the-Post-Pandemic-World-2222022-FINAL.pdf
http://www.mdcourts.gov/postcovidreport
https://www.courts.michigan.gov/4afc1e/siteassets/covid/lessons-learned/final-report-lessons-learned-findings-best-practices-and-recommendations-111921.pdf
https://courts.alaska.gov/sco/docs/sco2012.pdf
https://courts.alaska.gov/sco/docs/sco2012.pdf

Withess Testimony

Equal Access Considerations:

* Remote hearings may allow for increased use of experts by parties who previously
could not afford the cost of bringing an expert in person.

¢ Remote testimony may allow some witnesses to feel safer and more able to testify.
Witness Credibility Determinations:

Some stakeholders have expressed concerns about determining witness credibility if the
witness is appearing by phone or video. Whether to allow remote witness testimony may
be a determination best made on a case-by-case basis instead of creating a presumption.

Should you Allow Remote Withess Testimony?

e Weigh the potential costs and benefits of allowing remote witness testimony,
including due process and fairness concerns.

¢ Remember that decisions about remote proceedings and testimony can be made on
a case-by-case basis or on the basis of party agreement. Create a clear process to
request remote or in-person proceedings.

e Consider whether the courtroom being used for the proceeding has adequate
technology to support remote witness testimony. Witnesses testifying remotely
should also have adequate equipment and internet access. Vermont’s Supreme Court
Administrative Order regarding remote and hybrid proceedings requires that “[a]ll
participants must be able to see and hear any withesses who may testify by video
conference while they are testifying.”

e Criminal cases will require different considerations than civil cases. Think carefully
about confrontation clause concerns in criminal proceedings. This NCSC resource

gives a more detailed analysis of remote proceedings and the confrontation cause
and there is a section of this toolkit specifically addressing confrontation clause
concerns.



https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://www.ncsc.org/__data/assets/pdf_file/0015/70107/Confrontation-clause-remote-participation.pdf

Strategies:

UTHER EVIDENBE d :Zaf'l‘:-:‘:;:le about evidence and remote
CONSIDERATION

e Create clear instructions to parties
about evidence sharing and evidence
procedure in remote hearings.

Key Questions:
» How will proposed evidence be Sample Rules and Materials
shared with all parties prior to
the hearing? » Georgia Rule Regarding Remote
Proceedings and Standards for Remote
» How will evidence be shared Evidentiary Proceedings
with other parties during the
hearing if there is some reason it « Minnesota Evidence Procedure

cannot be shared ahead of time?

e Massachusetts Land Court Sample
Zoom Pretrial Order

Minnesota: Has created an
Exhibit Process Overview and
Digital Exhibit Management
System evidence to help parties
Arizona: Is piloting Thompson submit exhibits to the court and

Reuters’ Case Center for digital other parties.
evidence management.

State Spotlight:
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https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://nationalcenterforstatecourts.box.com/s/4nhtywqq5d69680vjbmljq6npux6dfn2
https://nationalcenterforstatecourts.box.com/s/sy5igyx0v7g9htv04kl290jjh6lv7t6u
https://nationalcenterforstatecourts.box.com/s/sy5igyx0v7g9htv04kl290jjh6lv7t6u
https://nationalcenterforstatecourts.box.com/s/4nhtywqq5d69680vjbmljq6npux6dfn2
https://mncourts.gov/mndes.aspx
https://mncourts.gov/mndes.aspx

Rights & The Constitution

Proceedings that impact significant rights or liberty
interests might be better suited to an in-person
format.

Examples:

e Criminal jury trials o Termination of parental rights

e Sentencing hearings « Adult guardianship/conservatorship proceedings

Confrontation Clause: Where the Confrontation Clause is at issue, some states
have created guidance to help courts determine whether in-person hearings and
testimony are needed. Most courts see criminal trials as proceedings that must be
in person.

Effective Assistance of Counsel: Without the ability to communicate in real-time,
attorney-client representation in criminal cases may be seriously compromised. If
remote criminal proceedings are part of your jurisdiction’s recommendations,
make sure to address communication. Vermont’s Supreme Court Administrative
Order regarding remote proceedings requires that parties “must be able to
consult privately with counsel for full and confidential communication at any
time during the proceeding.” [xxvi] Georgia’s rule regarding remote proceedings
also states that “[i]n all criminal virtual events, the defendant and defense counsel
shall be provided with a private means of communications when in different
locations.” [xxvii]

Due Process Concerns Generally: Constitutional concerns do not only arise in
criminal cases. [xxviii] Be mindful of general due process considerations and
whether a party can meaningfully participate in any remote hearing. For example,
Michigan’s court rule on remote proceedings requires courts to consider whether
the use of videoconferencing technology will undermine the integrity, fairness, or
effectiveness of the proceeding.
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https://www.ncsc.org/__data/assets/pdf_file/0015/70107/Confrontation-clause-remote-participation.pdf
https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://www.vermontjudiciary.org/PROMULGATED-AO47Amendments--STAMPED
https://casetext.com/rule/georgia-court-rules/georgia-uniform-rules-of-the-superior-court/rules/rule-9-virtual-proceedings/rule-92-virtual-events-generally
https://www.courts.michigan.gov/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/adopted-orders/2020-08_2022-08-10_formor_pandemicamdts.pdf

Are there Convenience or
Party Specific Considerations?

Build in room to consider party-specific considerations, such as participant
convenience and technology comfort, in decisions about whether to allow
proceedings to occur remotely. This means allowing room for flexibility and
case-by-case decision-making. However, be careful that this does not lead
to bias in decision-making (e.g. assumptions that participants in particular
demographic groups are not comfortable with technology or will not be
able to maintain court decorum when participating remotely).

Sample:

Michigan's recent court rule on when to permit remote proceedings requires
courts to consider among other things:

e Court and party capabilities to participate in a videoconference.

e Convenience to parties and the potential to increase access to courts by allowing
parties and/or their counsel to appear by videoconferencing technology.

e Ifthere is reason to believe that the participants will not be able to maintain the
dignity, solemnity, and decorum of court while using videoconferencing technology.



https://www.courts.michigan.gov/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/adopted-orders/2020-08_2022-08-10_formor_pandemicamdts.pdf

Court Services &
Programs

This is a good opportunity to think about
other court services and programs that
might benefit from a remote component.
Self-help services and some probation
services and check-ins are good examples of
court-based programs that can benefit from
continued remote components.

Litigants who are appearing remotely may
not have the same opportunities to learn
about or access on-site services including
self-help centers and court-based legal help
desks. Information about these services
should be shared widely to ensure litigants
are still able to access the same supports

and services they would be able to in person.

If services are available remotely, consider
when and how referrals can be made to a
service provider.

Collect user and participant feedback about
court services and programs to understand
how remote options can help people
accessing these services and programs.

Alaska,[xxix] Maryland[xxx] and lllinois[xxxi]
are examples of states that provide remote
self-help services.

Jury Trials

Most states that have developed guidance
about remote/in-person proceedings place
jury trials in the in-person category.

However, there may be some parts of jury
selection that can be handled virtually.
Remote jury selection can result in better
juror participation, a more diverse jury pool,
and court savings if jurors do not have to
physically come to the courthouse. Jury
selection has happened remotely in some
Texas courts; in civil trials in New Jersey; in
Duval County, Florida; Mohave County,
Arizona; and some counties in California.

Alaska’s Supreme Court Order No. 2013
regarding post-pandemic jury practices
encourages judges to “consider conducting
voir dire — or portions thereof such as for
cause challenges — remotely where feasible.”

The King County Superior Court in
Washington surveyed prospective jurors
who appeared for voir dire remotely and
found the majority appreciated being able to
participate in remotely and would like a
remote option to remain in place.

For more information on remote jury trials
and jury services, check out NCSC's Center
for Jury Studies’ 2023 State of the States
Survey of Jury Improvement Efforts.

For guidance on remote jury selection, check
out:
https://www.ncsc.org/__data/assets/pdf_file/
0029/89318/JTC-2023-04-Remote-Jury-
Selection-QR-Final.pdf
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https://courts.alaska.gov/shc/family/index.htm
https://mdcourts.gov/helpcenter/mchc
https://www.ilcourthelp.gov/hc/en-us
https://courts.alaska.gov/sco/docs/sco2013.pdf
https://nationalcenterforstatecourts.box.com/s/zr2liar6jgqt4k3e498xmj938anfuema
https://www.ncsc-jurystudies.org/state-of-the-states/state-of-states-survey
https://www.ncsc-jurystudies.org/state-of-the-states/state-of-states-survey

Tools for Determining
Proceeding Format

The following worksheets may help you as you think through
remote proceeding policies in your jurisdiction:

Proceeding Type Worksheet

List proceeding types that happen in your jurisdiction:

What proceeding types might be appropriate for remote proceedings? Should they
be remote by default? Remote if a party requests remote appearance?

Has your jurisdiction (not necessarily the court itself) had any analysis done about the
digital divide in your community? Are there existing community resources to bridge
the digital divide that you could share with court users?

Are there proceedings that should never be remote? Remote only in extraordinary
circumstances?

What factors are important to you in considering whether to hold proceedings
remotely or in-person?
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Remote or In-Person Chart

You can use this chart to track proceeding types, whether remote by
default, at the request of a party, by consensus, or in-person

Proceeding

Type

Remote by Remote by Remote by Remote by

SUC S IGET Default? Discretion? Request? Agreement?

Never Remote
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Alaska: Example of

case chart from
Alaska Supreme
Court Order No.

2012. The full Order

is available here.

Arizona: An
example of
remote/in-person
recommendations
broken down by
case type from

Arizona. [xxxii] The

full document is
available here.

Sample Case Charts

Civil P

rotective Orders

Remote

In-person

ex parte stalking, domestic
violence, sexual assault

long term stalking, domestic violence,
sexual assault

emergency stalking,
domestic vioclence, sexual
assault
Forcible Entry and Detainer (FED)
Remote In-person

possession phase hearings

damages phase hearings

Delinguency
Remote In-person
uncontested  petition  to | all other
revoke probation disposition

General Civil
Remote In-person
decisions on record all other

discovery hearings

status hearings

trial setting conferences

calendar calls

default hearings

settlements on record

attorney withdrawals

Appendix 1: Recommended

Remote and In-Person Hearings in

the Post-Pandemic World by Case Type and Hearing Type

Case Type

Hearing Type Remote

In-
Person

Proceedings Under the

Arizona Rules of Civil Procedure

(Including Proceedings Under the Rules of Procedure for Judicial Review of Administrative Decisions;
Superior Court Rules of Appellate Procedure - Civil and Criminal and Tax Court Rules of Practice)

General
Temporary Restraining Order X
Preliminary Injunction — Non-witness X
Preliminary Injunction — Witness X
Scheduling Conference X
Settlement Conference X
Compulsory Arbitration — Non-witness X
Compulsory Arbitration — Witness

Good Fai

th Settlement Hearing

Pre-trial/Motion — Non-witness X
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https://www.azcourts.gov/Portals/0/Recommended%20Remote%20and%20In-Person%20Hearings%20in%20Arizona%20State%20Courts%20in%20the%20Post-Pandemic%20World%20(2222022%20FINAL).pdf?ver=icwT9Yfh-RgoBZB0Z4D2MQ%3d%3d
https://courts.alaska.gov/sco/docs/sco2012.pdf

Module 5: TIPS FOR
REMOTE
PROCEEDINGS

e Scheduling

e |nstructions to Court-Users
o How To Connect
o Expectations, Norms, Safety, &
Privacy
o Virtual Waiting Rooms

e Trauma-Informed Practices
e Proceeding Conduct

o Platform Basics, Norms, &
Access
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Scheduling:

Reduce or eliminate the use of trailing dockets. Schedule
each proceeding for a specific time even if using the same
remote meeting link. This will eliminate confusion for court
users who may be waiting in virtual waiting rooms, allow
participants to plan if they need to use public equipment or
have limited minutes or data, and will reduce frustration for
court staff and users.

If using trailing dockets, consider asking participants who
are using kiosks or other public access points to identify this
in their username and prioritize these cases if possible since
the use of kiosks and other public computers/devices may
be time-limited.




Instructions to Court-
Users

Ensure that instructions are available in multiple
languages and that there are picture instructions for
court users who do not read.

Proceedings will run more smoothly, and court-users will feel more
confident in the court process if they have good information about
what to expect. User-testing any instruction and informational
materials and asking for feedback from court users is important to
make sure that participants understand instructions, materials, and
the technology itself.

The following pages have tips about
what information to include and how
to reach court users:
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How to Connect:

COURT EXPECTATIONS
Provide detailed instructions with
& NURMS pictures to users with notices. This

) . . should include information about
¢ Give users information about

what to expect during the
proceeding and court platform, and how to access

expectations about technology interpretation channels on the
use (e.g. when to mute),

appearance, and behavior.

how to connect to the video

platform. Make sure that there are
instructions for phone users as well,

 Provide information about including instructions about how to
privacy and safety considerations access interpretation. Also, give
including the use of virtual participants information about how

backgrounds. Emphasize that . .
these are still public proceedings to get help before the proceeding if

even if a person is appearing from they have questions about
their home. technology, interpretation, or

accommodations.

State Samples: Samples:
« Minnesota

o Alaska

o lllinois

e lowa

« New Mexico
« Oregon

e Colorado instruction documents

« Maryland “toolkit”

« New Mexico hearing_notice with QR
code
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https://www.mncourts.gov/Remote-Hearings.aspx
https://courts.alaska.gov/covid19/docs/remote-hearings-alaska.pdf
https://www.vermontjudiciary.org/sites/default/files/documents/PROPOSEDAO47Amendment--FOR%20COMMENT.pdf
https://www.iowacourts.gov/static/media/cms/2022_Remote_ProceedingsSelfRepresen_DDC73B9C3F5B9.pdf
https://nationalcenterforstatecourts.box.com/s/f4onrsbfeh6rd72wnz78toxaorai8lp0
https://www.courts.oregon.gov/services/online/RemoteHearings/RH_Litigant_Guide.pdf
https://www.courts.state.co.us/userfiles/file/Court_Probation/01st_Judicial_District/Virtual%20Courtroom/1st%20JD%20WebEx%20Instructions%20for%20court%20hearing%20participants%20(006).pdf
https://mdcourts.gov/legalhelp/remotehearing
https://nationalcenterforstatecourts.box.com/s/520jcjxza7l69k9wkj47eiwcggbzp9ft

Virtual Waiting
Rooms

Manage remote participants:

e Ensure parties and witnesses enter
the correct hearing at the correct
time.

o Direct attorneys and clients into
breakout rooms for pre-hearing

discussion if necessary.

Provide information to participants

about the hearing schedule and when Provide information to participants
they can expect to be admitted: about court expectations and
resources

« Waiting in a virtual waiting room is
disorienting and frustrating to many
users. Giving information and
updates about when they can
expect to be admitted is important

Display links or videos about hearing
norms and court expectations for
users appearing remotely.

Provide information about specific

to reduce frustration and help court resources. For example, in eviction
processes run more smoothly. cases, provide information about
rental assistance programs. Use QR
« Consider customizing waiting codes and links that will allow
screens and other “virtual real participants to connect to rental
estate” to display helpful links and assistance applications.

resources, phone numbers to call for
help, and information about what to
expect in the hearing.
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Trauma Informed
Practices [xXxxiii]

We often hear about the need for trauma-informed practices in
particular case types (child welfare or juvenile justice hearings) [xxvi],
but the reality is that for many litigants any court proceeding can
trigger trauma or involve traumatic experiences. The following
recommendations can be applied in any case type to ensure people
are able to meaningfully participate and that the court receives
better information from participants:

« Give clear instructions to participants in multiple formats (e.g. verbal,
written, and at various points in the proceeding) and in multiple
languages

« When appropriate, give participants choices about how to appear (e.g.
by video, with video off, telephonically, in person)
More information about trauma-informed practices is available in this

NCSC report.
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https://www.ncsc.org/__data/assets/pdf_file/0023/75812/Trauma-Responsive-Virtual-Hearing.pdf

Proceeding Conduct

There are some steps that judges can take at the beginning
of remote proceedings to ensure that parties understand the
expectations and how the proceeding will run. This is
particularly important if parties are appearing by phone and
do not have visual cues.

Collect user feedback regularly about the process for remote
proceedings to identify barriers, points of confusion, and
ways to make proceedings run smoothly. Look at the user
feedback resources and sample surveys included in this
toolkit for more information.
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Virtual Platform Basics

Give participants some virtual platform basics at the
beginning of the hearing:

e Share an image of the platform controls (mute button, raise hand) indicated.
For example:

Please mute your audio unless speaking: \ } ll’

Not Muted Muted

¢ Remind participants to mute. Provide verbal instructions to telephone
participants about how to mute if there are particular controls (e.g. * 6) that
they need to use.

e Let participants know how they should let the court know they would like to
be heard. This may be raising virtual hands, using a chat feature, or other

instructions for telephone participants.

e Explain how to change participants' display names and remind participants of
any naming conventions (e.g. "NAME, Plaintiff").

o Give participants instructions about how to access interpretation and
captioning if necessary.

Sample In-Court Instructions:
e The Phoenix Municipal Court has developed a video that is played at the

start of each hearing. This video has visual information about platform
controls.
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Set Hearing Norms & Give a
Roadmap:

o« Emphasize that this is still a court proceeding and there are
expectations for behavior and decorum.

e Explain how the court proceeding will be structured and the
order of presentations (e.g. we will hear opening statements
from the plaintiff first and then from the defendant).

e Consider developing scripts for judges in your jurisdiction to use
if they would like.

Sample Roadmap

Municipal Court has HEARING PROCEDURE

information in their
instructional video o o o o o
that is played at the

beginning of each

3 The Judge will The will The will ask The Officer will If there are
hearing about how advisje e Bailiff to Mr’ﬁe@dﬁgg all w!:'ldng;se.s to testify first. Both additional State’s
. 0 begin the recording that were submitted raise their right you (the Defendant) witnesses, they will

the proceeding will and make sure that by either side. hand and be placed  and the Judge may testify. Both you and
all parties are under cath if they ask the Officer the Judge may ask

take o) lace present and are intend to testify. questions regarding questions regarding
able to see and hear their testimony and their testimony.
each other. exhibits.

Capturing the Record:

Getting a clear record has been a challenge for courts during remote
proceedings. Make sure you have a plan for how to capture the record and
test it with both in-person and remote participants.
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PUBLIC ACCESS

e Transparency is a key value for

courts and remote hearings have
allowed the public to participate
in the judicial process in ways
that were not possible before.
However, widespread public
access through live streaming or
other virtual access has new
privacy implications as
information about court
proceedings can be viewed
widely and even captured and
reproduced on the internet.

Strategies:

Consider a streaming delay so
that confidential proceedings or
portions of proceedings are not
inadvertently shared.

- Some courts have created
public access viewing rooms in
the courthouse, where
participants can go to view the
livestream of court proceedings.

Key Questions:

e How will your court provide public

access?

How will information be provided to
the public about access?

How will access be managed so that
public access does not become
disruptive to the proceeding? Many
courts have addressed this through
the use of livestreaming via YouTube
or other platforms and disabling
comments on the stream.

What privacy concerns might
livestreaming raise for litigants and
how can courts be mindful of this?
For example, some courts have
created viewing rooms where they
stream hearings but do not stream to
the internet.

Does your jurisdiction have media
rules protecting images of parties
(e.g. juveniles, victims)? Do these
rules apply to streaming
proceedings? Should similar rules be
created for streaming? Will this
violate laws about public access?

o NN\ W
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]
Public Access Examples:

A number of states provide YouTube links or contact information for
the public on their website. Some examples include: (Click on a state
to see their public information)

Arizona Idaho

g A

Michigan Texas

Illinois

«

s e

Language Access:

Think carefully about how to use interpreters during remote
proceedings. Platforms such as Zoom and WebEx have interpreter
channels to allow for simultaneous interpretation. For more
information about Video Remote Interpreting (VRI), check out the
NCSC VRI Resource Center.
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https://www.ncsc.org/consulting-and-research/areas-of-expertise/interpreter-info/vri

Module 6: Evaluation

e Planning

e \Worksheet
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Evaluation

Virtual hearings are new territory. Policies regarding
remote hearings should not stay static, as there are
frequent changes to technologies and practices based on
experience. Policies should be reassessed periodically but
at least once a year using information collected from courts

and users.

Identify What Data You Need:

« What information will you need to tell if your remote
hearing policies are successful? When identifying
information, keep in mind the guiding principles
you identified initially.

o How will this information be collected? Will case
Mmanagement software need to be updated to
collect it? What about court operating procedures?

Create a Calendar

Build a review process for
any remote hearing
policies.

-How often will the review
happen? Every six
months? Every year?

‘-Who is responsible for
initiating the review? Who
will participate?

Make feedback from court users an integral part

of the review process.

Refer to the feedback tools discussed in Module 2 of this toolkit.
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Evaluation Plan Worksheet

All Necessary

Review Date Review Stakeholders Date Next Steps
Initiated By: Participated in Reviewed P
Review?
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Module 7: Cautions

o Effective Assistance of Counsel
e Safety & Privacy

e Remote Considerations
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Remote
° ° ° ° proceedings

should not impede

attorney

representation.

SAFETY & PRIVACY

Virtual proceedings allow broader
access to court proceedings by
the public. While this has positive
repercussions when it comes to
court transparency and fairness, it
also has safety and privacy risks.
[xxxiv]

Proceedings dealing with
personal and sensitive
information are now potentially
available to a wider audience of
people. [xxxv] With in-person
proceedings, court observers
would need to be in the
geographic location of the
courthouse and physically travel
to the courthouse. With virtual
hearings, this is not the case.
Some examples of case types that
could expose harmful or
embarrassing information
include family law cases, eviction
hearings, and criminal cases.
[xxxvi]

Effective Assistance of
Counsel:

e Are there additional requirements for

attorneys appearing remotely
necessary to ensure effective
representation? (i.e., attorneys must
appear by video not telephonically)

Provide opportunities for attorneys
and clients to consult using breakout
rooms before and after hearings or
during hearing recesses as well as
ample time during proceedings,
particularly criminal proceedings for
attorney-client communications.

e Are there rule or process changes

needed in your jurisdiction to make
sure that attorney representation is
not compromised by remote
hearings?

State Spotlight:

Alaska has a Supreme
Court Order that only
permits livestreaming
felony and high profile
cases to address some of
these privacy
considerations.
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https://courts.alaska.gov/sco/docs/sco2005.pdf
https://courts.alaska.gov/sco/docs/sco2005.pdf

Final Remote Considerartions

Zoom Fatigue:

Spending long periods of time on videoconferencing platforms is psychologically
challenging for people and can lead to exhaustion and difficulty with decision-
making, colloquially called “Zoom fatigue.” [xxxvii]

If long proceedings are being conducted remotely, ensure breaks are built in. This
can be as simple as a twenty-second break every twenty minutes where remote
participants are encouraged to look at objects twenty feet away from their screen.
[xxxviii]

Have a Plan to Address Disruption and “Zoom” Bombing”

Here are some basic tips to help secure remote proceedings and eliminate unwanted
interruptions or “zoom-bombing”:

¢ Do not post proceeding links publicly on the court website. Provide links in hearing
notices that are emailed or mailed to participants. Ask members of the public who
wish to participate to contact the court to obtain links to join. This may deter people
who want to join only to cause disruptions. However, it will make proceedings less
accessible to the general public and may make it more difficult for proceeding
participants to find information about how to join a hearing, so think carefully about
using this option.

e Use a waiting room to admit court participants and confirm that participants are
parties or witness to a case before admitting them to the hearing. For court
observers who are admitted into remote proceeding platforms in the same way as
participants, consider disabling their ability to use video or unmute.

¢ Require participants to show their full name and role in the case (for court observers,
they can indicate that they are an observer) before allowing them access to the
proceeding.

e Consider alternate ways to allow public access so that only parties, witnesses, and
other hearing participants are able to speak and use video in the proceeding. This
includes using the webinar versions of platforms like Zoom or WebEx or streaming
proceedings to a YouTube channel or court website.

e Have a court staff person who is designated to remove participants who engage in
disruptive conducted.

Remote Hearings Are Still New

We do not yet have a lot of data about remote proceedings. This means we don’t know if
there are unintended harms to litigants or promising practices that we haven't yet
identified. It is critical to reassess and collect data, including user feedback and user

testing involving all stakeholders, and be willing to learn and stay flexible. 59
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